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Abstract
After a historical review of the evolution of mediation in Spain, the incidence 

of mediation in society has been proven, both at Spanish and European level, after 
the approval of Directive 2008/52 / EC of the European Parliament and of the 
Council of 21May 2008, on certain aspects of mediation in civil and commercial 
matters. The consolidation of the mediation is still a pending task in Europe, it is 
necessary to foster the confidence of society in mediation as a formula for effective 
and quick management and resolution of the conflicts. This paper analyses the level 
of sufficiency of the necessary requirements to be a mediator in each of the twenty-
eight Member States and then, firstly, it verifies its possible link with the fact that the 
States have promoted or regulated the mediation and, secondly, it verifies its possible 
link with the number of annual mediations performed by them.
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Introduction
Mediation, understood in its updated and professional version, is living in 

Spain its youth stage: it grows is rising modestly and slowly, it is taking shape, 
but we still have to dedicate efforts to make it mature, to be consolidated.

Knowing the past of the mediation and its historical evolution situates us 
and helps us to better understand the current moment. In Spain, mediation, 
particularly family mediation, began to be discussed in the 1980s. Throughout 
the 90s, pioneering experiences in family mediation were developed in 
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different locations of the Spanish geography, both in the public sector and 
from the social initiative. After the experience of France and Great Britain 
who regulated family mediation in the years 1995 and 1996 respectively, 
and the Recommendation adopted by the Committee of Ministers of the 
Council of Europe on 21 January 1998 in which the governments of the 
Member States are urged to institute and promote it or, where appropriate, 
to invigorate the one they already have, in the year 2001 the first autonomic 
regulations on family mediation emerge. The first, in Catalonia, followed by 
Galicia and the Valencian Community. According to the preamble of the 
currently repealed Law 1/2001 of 15 March 2001 on Family Mediation in 
Catalonia, the implementation of family mediation finds its determining 
cause in the steep increase in the divorce rate, thereby increasing the marital 
litigation and the procedural costs, making necessary, therefore, to find the 
extrajudicial solution of marital conflict. The numbers speak for themselves, 
according to data from the Statistical Institute of Catalonia, in 2000 there 
were 31.665 marriages in Catalonia and there were a total of 20.502 divorces 
and separations. Fifteen years earlier, the number of marriages was almost 
the same, but the number of divorces and separations registered was almost 
half compared to the year 2000.

Neither is a coincidence that the birth of the autonomic laws of family 
mediation coincides in time with the enactment of autonomous laws 
regulating de facto relationship. Also in this case, Catalonia was also the 
first of the autonomous communities to approve, in 1998, its Law of Stable 
Couple Unions. Still in the absence of a national law on the matter, all the 
autonomous communities, little by little, have started to join Catalonia. 
The last of them to do so, Murcia, passed its law in July 2018. These laws 
entail the recognition of rights and obligations among the cohabitants and 
therefore, that they can demand them before the courts. Thus, the laws of 
family mediation in Spain have also been intended to be an instrument to 
reduce part of the new conflicts that could arise from these laws of de facto 
relationship, as well as to transfer to this field the beneficial effects that derive 
from the self-composition of conflicts that mediation entails.

Certainly, Spain was undergoing a process of legislative reform in the area 
of family law: effective equality between spouses, marriage between persons of 
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the same sex and also the new regime of separation and divorce, as, although 
the commonly known as the Law of the divorce dates 1981, was years later 
when it began to be noted that the usual processes of separation and divorce 
became arduous, expensive and slow processes that, far from trying to reduce 
or solve the emotional stress of the marriage crisis, they even increased it. 
All this shows us that the autonomic legislator’s interest in regulating family 
mediation is not coincidental, but obeys a social and legal evolution of the 
legal regime applicable to the family (García Villaluenga, Vázquez de Castro, 
2013, pp. 77–80).

At the state level, in an attempt to reduce litigation in the cases of 
separation and divorce Law 15/2005 of 8 July 2005 is enacted, which modifies 
the Civil Code and the Law of Civil Procedure in the matter of separation 
and divorce. The Statement of Motives of the aforementioned Law 15/2005 
of 8 July 2005 states that: “In order to reduce the consequences of separation 
and divorce for all the family members, to maintain the communication and 
dialogue, and especially to guarantee the protection of the best interest of 
the minor, mediation is established as an alternative voluntary remedy for 
resolving family disputes by mutual agreement with the intervention of an 
impartial and neutral mediator”, and its Third Final Disposition establishes 
the obligation of the Government to carry out a Mediation Bill, saying that: 
“The Government will send to the Parliament a Mediation Bill based on the 
principles established in the provisions of the European Union, and in any 
case in those of voluntariness, impartiality, neutrality and confidentiality 
and in respect for the mediation services created by the Autonomous 
Communities “.

The fundamental impulse to mediation comes with the approval of a 
general regulation of it, the Law 5/2012 of 6 July 2012 on mediation in civil 
and commercial matters, by which is transposed to the Spanish legal system 
the Directive 2008/52/EC of the European Parliament and of the Council of 
21 May 2008 on certain aspects of mediation in civil and commercial matters. 
Gradually, mediation has been introduced in different areas and in recent 
years has displayed a powerful attractive force in professionals of very diverse 
groups and disciplines. 
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Presence of the mediation in Europe
Having seen the perspective of the implementation of the mediation 

in Spain, from its principles at the regional level and exclusively oriented 
to family mediation until its development at national level and in more 
diverse areas, it is appropriate to mention that the degree of incidence 
of the mediation in our society continues to be scarce: the incidence of 
mediation among those who want to dedicate themselves professionally to 
it is notoriously greater than its impact on society.

What is necessary to do in order to make the incidence of the mediation 
in Spanish society greater, in order to be strengthened? The answer must 
include a fundamental point: it is necessary to build trust in mediation 
as a formula for effective and rapid management and resolution of the 
conflicts.

Confidence means having faith in the performance of the other, accepting 
the guarantee offered by its management. Gaining that confidence in 
mediation also implies trust in the mediator and its specialization. And for 
this it is necessary to standardize criteria on the figure and professionalism of 
the mediator as a well-prepared technician.

The Directive 2008/52 / EC already provided the need to achieve mutual 
trust between the mediators and the society in which they will perform their 
profession, and therefore in its Considering (16) it determined that: “To 
ensure the necessary mutual trust (…). Member States should encourage, 
by any means they consider appropriate, the training of mediators and 
the introduction of effective quality control mechanisms concerning the 
provision of mediation services”. Further on, the Directive devotes one of its 
fourteen articles, Article 4, to the quality of mediation. The aforementioned 
article establishes the following: “Member States shall encourage, by any 
means which they consider appropriate, the development of, and adherence 
to, voluntary codes of conduct by mediators and organisations providing 
mediation services, as well as other effective quality control mechanisms 
concerning the provision of mediation services”. The second part of the same 
article goes on to say: “ Member States shall encourage the initial and further 
training of mediators in order to ensure that the mediation is conducted in an 
effective, impartial and competent way in relation to the parties”.
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The Directives are a legal instrument used by the European institutions with 
the main purpose of harmonizing national laws. They establish an obligation 
of result for the countries of the European Union (in this case, to promote 
the mediation by ensuring a balanced relationship between it and judicial 
proceedings), but they leave freedom for each country to decide how to meet 
the established objective. Thus, each Member State has chosen a path to follow 
and, as a consequence, mediation has not been developed equally in all of them.

The Directive 2008/52 / EC provided that the Commission had to submit 
a report on the application of the Directive to the European Parliament, the 
Council and the European Economic and Social Committee, taking into 
account the development of mediation in the European Union and the impact 
of this in the Member States. Till the date, the Commission has submitted 
two reports, one in August 2016 and another in June 2017. Both reports 
indicate that, out of the twenty-eight Member States, seventeen encourage 
or regulate training in their national legislation: Austria, Belgium, Bulgaria, 
Cyprus, Croatia, Slovakia, Slovenia, Spain, Finland, Greece, Hungary, Italy, 
Latvia, Lithuania, United Kingdom, Romania and Sweden.

Table 1. Estimated Number of Mediations per Year

Number of
mediations Countries Nr. of

countries
% of

countries

More than 10 000 Germany, Italy,
Netherlands, UK 4 14%

Between 5 000 and 10 000 Hungary, Poland 2 7%

Between 2 000 and 
5 000 Belgium, France, Slovenia 3 11%

Between 500 and 2 000
Austria, Denmark, Ireland,

Romania
Slovakia, Spain

6 21%

Less than 500

Bulgaria, Croatia, Cyprus,
Czech Rep., Estonia,

Finland, Greece, Latvia,
Lithuania, Luxembourg,

Malta, Portugal
Sweden

13 46%

Source: «Rebooting’ the Mediation Directive: Assessing the Limited Impact of its Implementa-
tion and Proposing Measures to Increase the Number of Mediations in the EU», p. 8.
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However, as it is shown in the following table, which illustrates the 
estimated number of mediations presented by the Member States per year, 
this fact has not led to an increase in mediations in those countries. So, as it 
can be seen here below, practically half of the countries that have promoted 
or regulated training, specifically eight out of the seventeen, are among the 
thirteen Member States that have declared having less than 500 mediations 
per year.

The results of the table confirm the data stated by the Commission in its 
report of June 2017: the objectives of Article 1 of Directive 2008/52 / EC, 
namely: promoting the use of mediation and, in particular, achieving “a 
balanced relationship between mediation and judicial proceedings”, have not 
been achieved, since, in most Member States, mediation is used in less than 
1% of cases brought before the courts.

Of the four countries that declare reaching more than 10 000 mediations 
per year, only Italy reaches more than 200 000 mediations per year. The 
three remaining countries barely exceed 10 000 annually. This disconnection 
between the known benefits of mediation and its current very limited use in 
the Member States has been named the “EU Mediation Paradox”. 

These diverse results come from different legislations in the Member States. 
The striking case of Italy is explained by a legislation that makes it mandatory 
in certain types of litigation information on mediation procedures to parties 
that come to trial, and other incentives among which tax benefits were even 
included. It should be mentioned that in countries with less bulky numbers 
other frequent actions of family mediation, school mediation, and especially 
police mediation affect that the number of conflicts that reach mediation by 
judicial means is lower.

Evaluation of the requirements  
to be a mediator: a present of training,  

a future of quality
The EU Mediation Paradox not only has to do with the disconnection 

between the benefits of mediation and its application rates, but also with 
the need to ensure training programs for quality mediators. In an extensive 
survey conducted by the Department of Citizens’ Rights and Constitutional 
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Affairs of the European Parliament, 816 experts from the 28 Member 
States, including lawyers and ADR professionals, were asked among many 
other questions for their general assessment of the requirements to become 
mediators in their respective countries. Respondents could choose between 
three response options (insufficient, acceptable, or strong requirements), or 
they were given the opportunity to specify another opinion. We developed 
that evaluation in the following table to comment on its results:

Table 2. Evaluation of the adequacy of the requirements to be a mediator.

Training requirements estimated 
insufficient

Training requirements estimated 
acceptable

Belgium Germany

Cyprus Austria

Slovenia Bulgaria

Finland Croatia

France Denmark

Italy Slovakia

Ireland Spain

Lithuania Estonia

Malta UK

Poland Hungary

Czech Rep. Latvia

Sweden Netherlands

Portugal

Romania

Source: «Rebooting’ the Mediation Directive: Assessing the Limited Impact of its Implementa-
tion and Proposing Measures to Increase the Number of Mediations in the EU», pp. 166–207.

As we have said before, only seventeen countries have promoted or 
regulated mediation training. In those Member States where training is not 
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regulated, mediation organizations usually provide training on a voluntary 
basis. We start, therefore, from a different regulation in this aspect of 
mediation, so the evaluation in the table responds to the same issues but to a 
different situation by countries.

As can be observed, practically all of the Member States consider the 
training requirements insufficient or acceptable, and we have focused 
on them when making the data table and its commentary. Only Greece 
considers training requirements strong; and in respect of the other State that 
does not appear in the table, Luxembourg, the answers given by its experts 
in the whole survey show, according to the Department, numerous problems 
of interpretation in regard to its law of mediation that preclude the concrete 
answer to this question.

It can be observed that both columns include countries of the different 
classifications contained in table 1 on the annual mediations carried out in 
each of them. In other words, the consideration of training requirements as 
insufficient or acceptable does not appear related or linked to the number of 
annual mediations conducted in that country.

Among the countries that consider the training requirements insufficient, 
there are half of the Member States that did not reach 500 mediations per year 
(Cyprus, Finland, Lithuania, Malta, Czech Republic and Sweden) and Italy, 
which exceeded 200 000. And also Poland that was in the second level of table 
1 (between 5 000 and 10 000 mediations), the three countries of the third 
level between 2 000 and 5 000 mediations (Belgium, Slovenia and France), 
and Ireland located in the next level between 2 000 and 500 mediations.

Neither the regulation nor the promotion of training in its different 
regulations is decisive for the assessment set out in this table 2. Of the 
seventeen countries that had encouraged or regulated mediation training, 
seven consider the training requirements insufficient, but the rest do not have 
that same opinion.

The same variety commented among the twelve countries in the first 
column is also seen among the fourteen countries in the second column, 
which consider the training requirements acceptable. But we want to mention 
that they include three States (Spain, Latvia and Great Britain) that, although 
most of their experts opt for considering them acceptable, there are also 
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numerous responses that consider them insufficient, and, on the contrary, 
also in three of them (Austria, Slovakia and Portugal) we found the reverse 
situation that many of their experts consider them strong.

We have analysed that the results of the table do not show links with the 
promotion or regulation of the mediation of the different countries or with 
the number of annual mediations performed by them. We now emphasize 
the heterogeneous result of the table in relation to other criteria: there is no 
geographical classification of north/south or east/west of the Member States, 
with the economic or cultural issue that this can involve, as well as countries 
with a mediating tradition, such as UK or France, that in this case have 
different opinions.

The results of the survey included in the table confirm the generalized 
consideration of the need for training requirements in mediation. We believe 
that the unification of mediation legislation, regulation on training in it, and 
criteria to evaluate its quality would benefit the application of mediation 
and its results. Quality controls are increasingly necessary in our society, 
and universities, which direct this training and collaborate with the rest of 
the institutions, also have the duty to ensure the quality of their training 
programs. The recommendation of the European Parliament moves in that 
direction, since, in view of the 2017 report by the Committee on Legal Affairs, 
the European Parliament includes among its recommendations the request to 
the Commission to “study the need to develop quality standards at the level 
of the Union for the provision of mediation services”. The first step to achieve 
this is to ensure the quality of the training programs.

What has the Spanish normative regulated in this regard? In Spain, 
according to article 11.2 of the aforementioned Law 5/2012, in order to 
be a mediator it is required to possess “official university degree or higher 
professional training and have specific training to exercise mediation, which 
will be acquired through the realization of one or several specific courses”. The 
article determines the obligatory nature of these specific courses being taught 
by “duly accredited institutions”. Notwithstanding this open conception of 
the formation, with the approval of Royal Decree 980/2013, of December 
13, 2013, by which certain aspects of Law 5/2012 are developed, some basic 
rules are established in order to preserve the objective to provide mediation 
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professionals with the appropriate qualification to exercise it. Hence, the 
Royal Decree regulates, among other issues, the contents of training and the 
minimum duration of both specific training and continuous training.

Regarding the content, the training must include, at least: the legal 
framework, psychological aspects, ethics aspects of mediation, as well as 
issues related to processes and techniques of communication, negotiation and 
conflict resolution. These are topics of such a generic nature that it should be 
studied what content would be necessary to include in the training programs 
to ensure that students acquire the skills and competencies that ensure that 
their exercise will be developed with professional standards.

As for the duration, the specific training must reach at least 100 hours of 
effective teaching both theoretical and practical, corresponding to the latter, 
at least 35% of the total required. On the other hand, continuous training 
must have a minimum total duration of 20 hours, of an eminently practical 
nature, and must be carried out (in one or several training activities) at least 
every five years.

As shown in the explanation in Table 2, most experts consider that these 
are acceptable requirements, but many others consider them insufficient.  
If we establish a comparison with France, a country with a mediating 
tradition that already regulated in 2003 the training requirements needed to 
obtain accreditation as a family mediator, family mediators (since the French 
positive law only requires special training to exercise mediation in this field) 
must demonstrate a training of 560 teaching hours, with at least 70 hours of 
practice, plus the subsequent passing of an exam.

In short, in Spain the accreditation of institutions is required and the 
contents and the minimum duration of the training are regulated ... but 
it is not enough. It is known that a good mediator, in addition to having 
professional characteristics, that would have to do with formative and 
ethical aspects, must meet certain personal characteristics, such as empathy, 
a conciliatory attitude, an absence of prejudices and judgments, a sense of 
humour, originality, etc. Since it is not possible to evaluate such personal 
characteristics, at least and with the primary objective of generating the 
necessary confidence in mediation, it would be desirable to establish quality 
assurance systems for training programs.
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Conclusions
There is a great disparity and divergence between the twenty-eight Member 

States with regard to the creation, recognition, growth and development of the 
profession of mediator. Analysing the data regarding the state of mediation in 
the different Member States contained in the European e-Justice Portal it is 
shown the little synergy between the different jurisdictions with reference to 
the establishment of necessary training requirements, quality parameters of 
the training programs and mediator accreditation systems.

The lack of confidence in the existing mediation both in Spain and, as 
has been demonstrated, throughout Europe, requires the dissemination 
of the knowledge about mediation and the benefits that it offers, as well as 
the unification of the quality criteria of the training programs. It would be 
useless to promote mediation by enabling, for example, as in the case of Italy, 
that it became a precondition to access to judicial proceedings for certain 
disputes if the mediators who attended them were not well prepared. The 
good preparation of the mediator goes beyond fulfilling or failing to comply 
with the formal requirements of national legislations, since the effects derived 
from the observance of these regulations only affect on secondary issues of 
the mediation procedure.

Thus, as suggested by the Directive 2008/52 / EC, to establish quality 
standards for training programs – beyond setting minimum general contents 
and a specific number of training hours – and, therefore, to guarantee the 
quality of the mediation is a pending task throughout Europe.
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