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PREFACE

Foreword

The UN Guiding Principles on Business and Human Rights, unanimously endorsed
by the UN Human Rights Council in 2011, have received a lot of attention, both at
the political and academic level. However, for a long time, domestic lawyers have,
in European jurisdictions at least, paid them relatively little notice. Moreover,
academic discourse seems to have generally been limited to that among Human
rights lawyers. All this is in spite of the fact that the Principles are closely linked to
national law in their content, and that different national laws have been
instrumental in the process leading to the adoption of the Principles.

The Swiss Institute of Comparative Law has started developing an interest in
comparative aspects of the UN Guiding Principles over recent years, initially, as part
of research commissioned in the context of the political debate on implementing the
principles in Switzerland (see Volume 79 in the series). However, the scarcity of
discussion in private international law, a core area of research of the Swiss Institute,
was striking. For this reason, the Institute organized a conference in 2014 on the
implementation of the UN Guiding Principles in the area of private international
law. The conference had two aims: first, to illustrate experiences and approaches in
other jurisdictions, and second, to start a discussion in Switzerland on the
implementation of the Principles and access to remedies under private international
law. It gave rise to interesting debates and exchanges.

The proceedings of the conference are published in this volume. They bring together
general considerations on the Principles and some of their potentially controversial
aspects, analyse relevant case law, and conclude with some future perspectives for
Switzerland and the European Union.

We would like to express our gratitude to several people who contributed in one or
another way to this publication: First of all, our thanks go to the authors of this
volume and to the contributors to the conference held at the Swiss Institute of
Comparative Law. Second, we would like to thank Andrea Bonomi, co-organiser of
the conference, who, due to other commitments (and a sabbatical abroad) could
not participate in the editing of this volume. Finally, we would like to thank all the
people who contributed to the formal realisation of this publication, especially
Francoise Hinni, secretary, who prepared the final formatted version of this book.
The linguistic revisions were carried out by Victoria Garrington. Without the help of
all these people, this publication would not have been realized.



ZAMORA CABOT / HECKENDORN URSCHELER / DE DYCKER

Last but not least, we would like to pay tribute to the late Henry S. Dahl who passed
away unexpectedly before the publication of this volume was finalized. Henry S.
Dahl was a true pioneer in the promotion of access to justice on a worldwide basis
and in the field of dispute resolution involving corporate human rights violations.
He was also a citizen of the world. His openness and passion for his work will
hopefully inspire future research in this area.

Lausanne, 15.10.2016

Francisco J. Zamora Cabot  Lukas Heckendorn Urscheler ~ Stéphanie De Dycker
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Public international law and Private international law are commonly considered
as two separate areas of law. Public international law is traditionally seen as the
law that essentially regulates the rights and obligations of States and the relations
between States. It is a true international law: a State-centric system regulating

Legal Adviser at the Swiss Institute of Comparative Law, LL.M., Avocat (Brussels).
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STEPHANIE DE DYCKER

horizontal relations. This explains why, in addition to international custom and
general principles of law, treaties — agreements between States — are a main source
of Public international law, and why these typically deal with matters that are of
interest to States. In stark contrast, Private international law is traditionally
considered as the law that regulates the transboundary relations between private
actors such as individuals and corporations; it is generally seen as part of the
municipal domain, which is organized along vertical lines. This explains why,
traditionally, domestic statutes and decisions of domestic courts have been the
principal source of Private international law. Private international law essentially
covers conflicts of jurisdiction, conflicts of laws and issues of recognition and
enforcement of foreign decisions.!

However, when confronted with the reality of international relations, this
traditional divide appears questionable.? The international stage is no longer the
exclusive privilege of States. Next to States, international organizations, non-
governmental organizations, individuals and corporations have made their
appearance. More than ever, issues such as the safeguarding of the environment or
the economic, security or financial crisis are transnational by nature. Disputes with
a transnational element often concern both public and private interests, and
involve both public and private actors. Hence, we are witnessing a high level of
permeability between Private and Public international law, which can be observed
at various levels (section 1).

Rather than being a static phenomenon and a source of confusion, such
permeability between Public and Private international law can be seen as
developing its own dynamics. In several ways, the permeability between these two
traditionally separated worlds has been used in a constructive way, showing that
Public international law may contribute to the development of Private
international law and vice-versa (section 2).

Such permeability and complementarity of Public and Private international law
can be observed in the area of international human rights law. In particular, the
UN Guiding Principles on Business and Human Rights (hereinafter referred to as
“UN Guiding Principles”)? offer a useful illustration of both phenomena. The UN

This is also the comprehension of the term followed for the purposes of the present
article.

See in particular: DE BOER, Living apart together, 183-207; see also FERNANDEZ
ARROYO & LIMA MARQUES (eds.) Private International Law and Public International Law:
A Necessary Meeting; WEERAMANTRY, Universalising International Law.

Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, UN Doc. A/HRC/17/31, 21 March 2011.
See also: UN Human Rights Council, res. 17/4, Human Rights and transnational
corporations and other business enterprises, 16 June 2011, UN Doc. A/HRC/RES/
17/4, 6 July 2011.
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PUBLIC AND PRIVATE INTERNATIONAL LAW

Guiding Principles set up a number of guiding principles to be followed by
business enterprises and States in order to prevent human rights violations and
ensure access to remedy in case of such violations. By nature, these principles
illustrate the permeability and interrelationship between Private international law
and Public international law as they address, in an international instrument, the
complex issue of human rights violations by transnational corporations. Moreover,
the UN Guiding Principles also show how addressing global issues of our times,
including that of ensuring corporations’ respect of human rights wherever they
exercise their activities, requires a close cooperation and interaction between
these two areas of law (section 3).

1. Permeability of Public and Private
International Law

Although Public and Private international law are generally considered to be two
separate branches of law, one can observe, in recent years, a renewal* of
convergences between Public and Private international law. One can observe such
permeability between Public and Private international law at several levels:
material sources (1), object (2), subjects (3) and dispute settlement mechanisms

4.

1.1. Material Sources of Public and Private International
Law

Public international law is traditionally considered to have its sources in treaty,
international custom and general principles of law. Such sources are essentially
State-centric in the sense that they require for their emergence some level of
participation of States: this is fundamentally the case for international treaties,
international custom and general principles of law. It is also indirectly the case for
judicial decisions since the existence and the legitimacy of interstate dispute
settlement mechanisms that issue such judicial decisions are based on the consent
of States who participate in it.

However, next to these formal sources of Public international law, the recent past
has seen the emergence of solutions that are not included in the formal sources
but that nevertheless constitute an important source of inspiration for the

“ It is referred to a renewal as indeed in its early theoretical development, Private

international law was often seen as part of a broader corpus of the “Law of Nations”.
See e.g.: MILLS, Rediscovering the public dimension of private international law;
BERMAN, Is Conflict of Laws becoming passé?.
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development of Public international law.> These instruments, which are generally
referred to as soft-law instruments, consist of principles, guidelines, codes of
conduct, standards and practices. They are generally developed and adopted by a
plurality of non-State actors such as international organizations,® non-
governmental organizations, professional associations or experts committees.” Of
course, such instruments are not — and never could be — a formal source of Public
international law. However, through their process of emergence, they
nevertheless may play an important role in the identification of new rules of Public
international law. Indeed, soft law enables States to agree on principles that they
wish to test, at the international level but also at the domestic level, before
agreeing to their internationally binding character.

A similar shift in sources can be witnessed in the field of Private international law.
As the law that regulates the transboundary relations between private actors such
as individuals and corporations, Private international law is traditionally seen as
being largely grounded in municipal law. As a result, its main sources are domestic
statutes and decisions of domestic courts. Nevertheless, as a result of ever increas-
ing trends of globalization, international sources tend to increase. Indeed, new
Private international law situations emerge such as in the field of Internet-related
disputes, the global terrorism threat or surrogacy arrangements. So as to address
these new issues, two particular approaches may be followed. First, States may
endeavour to develop unified substantive rules to regulate certain transnational
relations. Such substantive rules offer a solution to issues of a private international
law nature. This is, for instance, the case of the United Nations Convention on the
International Sale of Goods.? Second, States may choose to develop harmonized or
unified rules of Private international law. Indeed, harmonized or unified rules of
private international law enable States to follow a similar, if not identical
approach. This offers a more efficient way to solve transnational issues of our
times, or at least reduce discrepancies between municipal laws, which in turn
would ensure enhanced predictability in the system. Such common or harmonized

Soft law instruments play an important role also in the development of private
international law. See for instance, UNIDROIT Principles on International commercial
contracts; UNCITRAL Model Law on Secured transactions, available at:
www.unidroit.org (01.09.2016). This effect is however less relevant for the purpose of
this paper.

See for instance: The UN Guiding Principles were developed under the auspices of the
Human Rights Council; see also the unanimous endorsement of the UN Guiding
Principles by the Human Rights Council on 16 June 2011, which provided a special
aura to this soft law instrument: UN doc., é July 2011, A/HRC/RES/17/4.

See for instance: The Council for international organizations for medical sciences in
the field of biomedical research for instance. See: BOISSON DE CHAZOURNES,
Gouvernance et régulation au 21¥™ siécle, p. 26.

See e.g.: United Nations Convention on Contracts for the International Sale of Goods,
Vienna, 11 April 1980.
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rules are developed by States through international conventions or regional
legally binding instruments. This effort towards increased cooperation between
States so as to develop harmonized rules of Private international law has resulted
in a trend towards internationalization of the sources of Private international law.
From essentially municipal law, sources of Private international law have evolved
to more internationalization.

Hence, while material sources of Public international law can increasingly be
found in soft law instruments developed by non-State actors, sources of Private
international law increasingly result from agreement between States.

1.2. The Object of Public and Private International Law

Public international law is traditionally considered as regulating the relations
between States. However, increasingly since the end of the Second World War,
Public international law has witnessed the development of new areas of focus that
are not merely State-centric but rather directed towards individuals or
corporations. This is the case for international human rights law and international
criminal law, which may qualify as areas of Public international law that have an
impact on individuals. Similarly, international trade law and investment law are
fields of Public international law that have an impact on business activities. These
areas of law, which are generally speaking considered to be part of Public
international law, embody relations at the international level between States on
the one hand, and individuals or corporations on the other hand. Public
international law therefore also regulates relations where individuals and
corporations are involved.

Similarly, Private international law is commonly considered to regulate
transnational relations between individuals and/or corporations. However, in our
globalized world, new situations always arise which require new rules of Private
international law. Moreover, situations arising from transnational relations
between individuals and/or corporations may always potentially develop in
conflicts between the States of nationality of the persons involved, whether legal
or natural. Indeed, judicial decisions on a Private international law issue rendered
in a State bind that State at the international stage towards the other State(s)
concerned, and may potentially create an interstate conflict.” Similarly, when
States adopt unified rules of Private international law, the object of Private

See, for instance: Jurisdiction and enforcement of judgments in civil and commercial
matters (Belgium vs. Switzerland), Application, 21 December 2009, available at:
www.icj-cij.org (30.10.2015); Jurisdictional Immunities of the State (Germany vs. ltaly:
Greece intervening), judgment of 3 February 2012, /.C.J. Reports, 2012, p. 99; Case
concerning the application of the Convention dated 12 June 1902 governing the
guardianship of infants, [Netherlands vs. Sweden), /.C.J. Reports, 1958, p. 55.
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international law appears de facto to be double: while it regulates transnational
relations between individuals or corporations, it also governs relations in a specific
area between two or more States.

As a result, the object of Public and Private international law are no longer
considered to be hermetically separated from each other.

1.3. The Subjects of Public and Private International Law

Similar to the evolution as to the object of Public and Private international law, the
subjects of Public and Private international law — namely, the persons whose
relations are governed by each area of law — no longer seem to be drastically
different. While formal subjects of Public international law are, and remain, States
and international organizations, our contemporary world shows that numerous
other actors intervene on the international stage, sometimes with considerable
authority. Among such actors, the most important are persons, whether natural or
legal. Indeed, the protection of individuals at the international level has developed
considerably since the end of the Second World War. Nowadays, many
international rules — whether under international treaties or customary
international law — provide rights to the benefit of individuals and companies,
with the possibility for these actors to enforce these rights on the international
stage. For instance, it is widely recognized under customary international law that
States must ensure to aliens present within their territory a minimum standard of
protection.!® Similarly, in the field of international human rights law, several
international treaties provide international rights to individuals, allowing them, in
case of violation by a State, to take their complaint before either international
courts such as the European Court of Human rights, or political organs of
international organizations such as individuals’ communications or complaints
mechanisms of international human rights treaties.!! Some authors claim that, as a

' The international minimum standard is a norm of customary international law which

governs the treatment of aliens, by providing for a minimum set of principles which
States, regardless of their domestic legislation and practices, must respect when
dealing with foreign nationals and their property. See in particular: ROTH, The
Minimum Standard of International Law Applied to Aliens; BROWNLIE, Principles of
Public International Law; RoUSSEAU, Droit International Public.

For instance: The Committee against Torture (CAT) of the United Nations High
Commissioner for Human Rights may consider individual complaints alleging
violations of the rights set out in the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment by States parties who have made
the necessary declaration under article 22 of the Convention. Similarly, the
Committee on the Elimination of Racial Discrimination (CERD) of the United Nations
High Commissioner for Human Rights may consider individual petitions alleging
violations of the International Convention on the Elimination of All Forms of Racial
Discrimination by States parties who have made the necessary declaration

16
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result, individuals and companies have some degree of international personality,
but the whole subject remains highly controversial, in particular since only States
can confer international rights to individuals or companies'. This being said, it is
clear that individuals, whether natural or legal entities, play an increasing role at
the international level.

While the subjects of Private international law are traditionally persons, whether
legal or natural, Private international law is increasingly becoming a question of
states’ relations. For instance, several cases of the International Court of Justice —
deciding upon disputes between States only — in fact originate from a dispute
between persons, whether legal or natural. For instance, the case concerning
Jurisdiction and enforcement of judgments in civil and commercial matters”
originated from an international dispute between the Swiss and Belgian
shareholders of Sabena, the former Belgian national airline company. The case
concerning the application of the Convention dated 12 June 1902 governing the
guardianship of infants’ originated from the guardianship-situation of a private
person, Ms. Marie Elisabeth Boll. Finally, the case concerning Jurisdictional
immunities of the State’, opposing Germany to Italy, with the intervention of
Greece, originated in decisions rendered by Italian domestic courts on the
initiative of individuals.

As a result, the increasing permeability of Public and Private international law can
also be witnessed at the level of the subjects involved in both areas of law.

1.4. The Dispute Settlement Mechanisms in Public and
Private International Law

The post-second world war period has seen an important development of
international dispute settlement mechanisms. Whereas the area of Public
international law is traditionally seen as the exclusive realm of States and
international organizations, it is apparent that other non-State actors slowly gain a
certain access to international dispute settlement mechanisms at the international
stage. They may first intervene as amicus curiae or “ami de la Cour”. This might be

under Article 14 of the International Convention on the Elimination of All Forms of
Racial Discrimination.

For instance : ALVAREZ, Are corporations « subjects » of International Law?; PETERS,
Beyond Human Rights.

Jurisdiction and enforcement of judgments in civil and commercial matters (Belgium
vs. Switzerland), Application, 21 December 2009, available at: www.icj-cij.org
(30.10.2015).

Case concerning the application of the Convention dated 12 June 1902 governing the
guardianship of infants, [Netherlands vs. Sweden), /.C.JJ. Reports, 1958, p. 55.
Jurisdictional Immunities of the State (Germany vs. ltaly: Greece intervening),
judgment of 3 February 2012, /.C.J. Reports, 2012, p. 99.
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the case, for instance, with the dispute settlement system of the World Trade
organization. Panels have in fact made use of their discretionary right to accept
and consider unsolicited amicus curiae briefs, albeit infrequently. The Appellate
Body of the WTO also maintains that it has the authority to accept and consider
any information it considers pertinent and useful in deciding an appeal, including
unsolicited amicus curiae submission.'® But private actors also intervene through
more formal procedures, for instance, as already mentioned, in the field of
international human rights law before the European Court of Human rights or
before political organs of international organizations.'”

More generally, the recent past has seen an increase in the number of
international dispute settlement mechanisms that can operate a high degree of
flexibility as to the parties involved, the applicable law, the procedure and the
persons who will decide upon the dispute. In particular, several international
arbitration centers have set up such type of dispute settlement mechanisms at the
international stage and welcome corporations and other private actors as parties
to a dispute. This is in particular the case of the International Center for
Settlement of Investment Disputes and the Permanent Court of Arbitration. Such
international arbitration centers have experienced, in the recent past, an
important increase in the number of cases which have been decided under their
rules and authority.'®

The shift in dispute settlement mechanisms has equally occurred in Private
international law. Indeed, Private international law disputes have also been
brought before dispute settlement mechanisms that are typically of a Public
international law nature. For example, as already stated above, States have
brought before the International Court of Justice (“ICJ”) several disputes, the
object of which was a disagreement on the application or the interpretation of
Private international law rules or principles. Yet, the institution, as the principal
judicial organ of the United Nations,!® is fundamentally and in its essence known
as the “temple” of Public international law.

WTO, Appellate Body Report, United States - Import Prohibition of Certain Shrimp
and Shrimp Products, WT/D58/AB/R, adopted 6 November 19998, DSR 1998, VI, 2755,
para. 104 ff.

See above: note 9. See also: Complaint procedure for individuals before the
Inspection Panel at the World Bank. More information available at: http://ewebapps.
worldbank.org/apps/ip/Pages/AboutUS.aspx. See also: BOISSON DE CHAZOURNES,
Gouvernance et régulation au 21¥™ siécle, p. 31.

See: ICSID caseload, Statistics, available at: https://icsid.worldbank.org/apps/
icsidweb/resources/pages/icsid-caseload-statistics.aspx  (01.09.2016). See also:
RoOMANO, Trial and Error in International Judicialization, p. 120-121.

7 Charter of the United Nations, article 92.
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Indeed, in the case concerning the application of the Convention of 12 June 1902
governing the guardianship of infants, opposing the Netherlands and Sweden, the
Court had to decide on whether Sweden had violated its obligations under a
multilateral treaty the object of which was Private international law. More
recently, the International Court of Justice was seized by Belgium in its dispute
with Switzerland on the interpretation and application of the Convention on
jurisdiction and the enforcement of judgments in civil and commercial matters
(the so-called 1988 Lugano Convention), as well as the application of the rules of
general international law governing the exercise of State authority, in particular in
judicial matters.?° Although the case was discontinued upon Belgium’s request, it
still offers a useful example of disputes on a Private international law issue being
brought before an international dispute settlement forum. Finally, in the case on
Jurisdictional immunities of the State, between Germany and Italy, with the
intervention of Greece, the ICJ decided on an issue that lies at the crossroads of
Public and Private international law: while State immunities concern the status of
State as a subject of Public international law, it also constitutes an exception to the
exercise by national courts and other authorities of their jurisdiction as well as
their powers to enforce judicial decisions against foreign States, which is typically
a question of Private international law.2!

As a general conclusion, one can observe that while Private and Public
international law are typically seen as two separate worlds, they actually seem to
share, as a result of ever increasing globalization trends, many common features
including similar objects, subjects, sources and dispute settlement mechanisms.
This allows us to refer to a high level of “permeability” between Public and Private
international law.

2. Complementarity of Public and Private
International Law

The existing “permeability” between Public and Private International law refers to
the mere existence of features that are common to the two areas of law. In reality
however, such permeability is used to foster the advancement of goals of Public
and Private international law. In other words, the permeability combines with a
certain level of complementarity between Public and Private international law,
allowing Public international law to contribute to the development of Private
international law (2.1) and vice-versa (2.2).

Jurisdiction and enforcement of judgments in civil and commercial matters (Belgium
vs. Switzerland), Application, 21 December 2009, available at: www.icj-cij.org
(30.06.2015).

Jurisdictional immunities of the State, (Germany v. ltaly: Greece intervening),
judgment of 3 February 2012, /.C.J. Reports 2072, p. 99.
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2.1. Contribution of Public International Law to the
Development of Private International Law

When Private international law rules are contained in municipal law, each State
may establish different rules to solve the same situation, which may result in
unpredictability problems. Indeed, depending on where the situation arises or the
States where a judicial decision is sought, different solutions may be brought to
one single situation. States seek to reduce such negative impact by adopting
unified or harmonized rules of Private international law. Hence, Public
international law may contribute to the optimal development of Private
international law through the recourse to one of its main traditional sources,
namely international treaties. By developing unified, or at least harmonized, rules
of Private international law, States considerably reduce the risk of having similar
situations solved differently depending on the State where the solution is sought,
and as a result, increase the level of predictability. Developing unified rules of
Private international law also contributes to a smoother resolution of conflicts
between individuals in an international context, enabling organs of States to
operate according to the same rules. Hence, their agreement on unified rules of
Private international law contributes to an optimal development of Private
international law.

However, it seems that even unified or harmonized rules of Private international
law are no guarantee for enhanced predictability for the end beneficiaries of rules
of Private international law, i.e. individuals and corporations, and eventually
States. In particular, predictability requires not only unified rules but also a single
approach to the application and interpretation of such rules among the States
concerned.

Indeed, domestic tribunals may for instance develop an interpretation of
provisions of an international treaty of Private international law that is either not
satisfactory for the system put in place by the treaty, or different from that of other
domestic courts.?? Moreover, the treatment of Private international law issues by
regional courts, such as the European Court for Human Rights, might not be
satisfactory either. For instance, a regional court may in its decision interpret a
provision of an international convention the membership of which is way larger
than that of the regional court. While the interpretation of this international
convention will carry an important weight for the States that are parties to the
international convention and the regional court, it is unlikely that it will have the

2 See for instance: US Supreme Court, Société nationale industrielle Aerospatiale et al.

v. United States District Court for the Southern District of lowa, No. 85-1695, 482, U.S.
222; 107 S. Ct. 2542. See also VAN LOON & DE DYCKER, The role of the International
Court of Justice, p. 109-110.
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same importance for a State party to the international convention that is not part
of the regional court system.?

Public international law may here contribute to fostering a harmonized
interpretation of international rules of Private international law. Indeed,
international law has set up rules on the interpretation of international treaties,
which have been considered as part of customary international law.?* More
generally, the Vienna Convention on the law of treaties, dated 23 May 1969, also
offers many solutions to issues relating to treaty law, which are of relevance to all
treaties independently of their object, for as long as States are parties to this
Convention. Finally, decisions of international courts and tribunals may also
contribute to a harmonized interpretation of treaties. Indeed, a thorough analysis
of the case law of ICJ and its predecessor, the Permanent Court of International
Justice (hereinafter the “PCIJ”), shows the existence of several judiciary
presumptions relating to the interpretation of international conventions, which
may assist in the settlement of disputes relating to the interpretation of a treaty,
whatever the nature of the rules contained therein.?

Moreover, Public international law may contribute to the development of Private
international law through its courts, in particular through recourse to the
International Court of Justice. Indeed, as already shown,?¢ States do bring their
disputes of a Private international law nature before the principal judicial organ of
the United Nations. In doing so, the International Court of Justice may contribute
to developing a harmonized interpretation of rules of Private international law.
Considering the fact that the Court’s function is “to decide in accordance with

2 See for instance: ECHR, Neulinger and Shuruk vs. Switzerland (App. 41615/07), 6 July
2010; see also: VAN LOON & DE DYCKER, The role of the International Court of Justice,
p. 109-110; BEAUMONT & WALKER, Post Neulinger Case Law of the European Court of
Human Rights on the Hague Child Abduction Convention, p. 17-30.

The customary status of the interpretation rules included in article 31 of the Vienna
Convention on the Law of Treaties was confirmed by the International Court of Justice
at several occasions: LaGrand (Germany vs. United States of Americal, judgment of 27
June 2001, /.C.J Reports, 2001, p. 501, para. 99, Avena and other Mexican Nationals
(Mexico v. United States of America), Judgment of 31 March 2004, /.C... Reports 2004,
p. 48, para. 83; Legal Consequences of the construction of a wall in the occupied
Palestinian territory, advisory opinion of 9 July 2004, /.C.J. Reports 2004, p. 174, para.
94; Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia), judgment of 26 February 2007, /.C.J. Reports 2007, p. 60,
para. 160.

Examples of such assumptionsinclude the assumption of internal coherence
between the different notions within an international convention, the assumption that
the terms in a treaty translate the intention of the Contracting Parties and the
assumption that the terms of a treaty have been used in their natural meaning. See:
SANDONATO DE LEON, Les présomptions judiciaires en droit international public.

% See supra: section 1.4.
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international law such disputes as are submitted to it”,?” Private international law
rules that are at stake before the Court are to a wide extent rules of international
law, whether part of an international convention or constituting general principles
of law or customary international law. However, this is not to say that municipal
law plays no role at all before the Court. An analysis of its case law as well as that
of the Permanent Court of International Justice shows that municipal law may
have a decisive influence on the Court’s decisions.?® This seems even truer in cases
involving aspects of Private international law, since these cases often arise out of a
wrongful application of municipal law, or the wrongful operation of municipal
courts.?

States’ decisions to bring their Private international law disputes before the
International Court of Justice seem to be prompted by the fact that the Court, as
principal judicial organ of the United Nations, has a unique universal radiance. As
a result, even if the decision rendered by the Court is only binding upon the States
parties to the dispute, its judgments have a wide authority, expanding to States
that are not parties to the dispute. Such universal radiance is a result of several
factors: first, the permanent institutional character of the Court ensures its
continuity in time; second, the composition of the Court, in particular the fact that
judges together represent the main forms of civilization and the principal legal
systems of the world,3® ensures an approach that is acceptable to all forms of legal
traditions; finally, the fact that all State members of the United Nations may in
principle bring a dispute before the Court is an important factor for its universal
radiance.

Through its universal radiance, as principal judicial organ of the United Nations,
the World Court is in the best place to foster a harmonized approach on the
interpretation or the application of rules of Private international law.

2.2. Contribution of Private International Law to the
Development of Public International Law
The complementarity between Private and Public international law may present

itself the other way around, namely, Private international law contributing to the
development of Public international law.

Public international law governs relations between States and international
organizations. As we have already mentioned, non-state actors increasingly play a

27
28
29

Statute of the International Court of Justice, article 38.

PELLET, Commentary on article 38 of the Statute, para. 116.

On the role of municipal Law before the International Court of Justice, see:
DE DYCKER, Private international law disputes before the International Court of
Justice, p. 475-498.

% Statute of the International Court of Justice, article 9.
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role on the international stage. Non-State actors may be holders of specific rights
at the international level. Sometimes they can even enforce them on the
international stage.3! But this is not always the case. States often disagree as to
providing direct international rights to non-State actors such as individuals or
corporations. Similarly, if direct international rights are provided to non-State
actors, Public international law lacks the ability to complete them with efficient
enforcement means at the international level. In such situations, Public
international law proves to be inadequate. The main reason for this situation is the
lack of agreement among States to impose direct international rights and
obligations to certain non-State actors or to provide for efficient enforcement
mechanisms at the international stage.

This is, for example, the case in the field of human rights protection. Human rights
covenants are conventions under international law and therefore agreements
between States. This means that, in the first instance, States are responsible for the
implementation of human rights. In the debate on better global implementation of
human rights however, the activity of multinational enterprises is playing an
increasingly important role. Political developments on the international stage in
this field have demonstrated that it is difficult — if not impossible at this stage — to
find an agreement among States on a binding legal international instrument
ensuring that human rights are respected by multinational enterprises.

In such scenarios, States may tend to adopt a pragmatic approach searching for
the indirect recognition of rights and obligations of non-State actors at the
international level. In doing so, States agree on setting up international
obligations to provide in their municipal law for rights and obligations to non-
State actors. They may reach an agreement in the form of the text of an
international convention;3? rather than a formal agreement, States may also
develop international soft law instruments. This is for instance the case of the UN
Guiding Principles® In doing so, States provide for such rights and obligations of
non-State actors as part of their municipal law. In such configuration, although it
would be difficult to enforce rights and obligations of non-State actors directly at
the international stage, there is still a close connection with international law:
State negligence in providing for an efficient system of rights and obligations with
respect to non-State actors as requested under an international agreement may
trigger a State’s responsibility at the international level. In case the agreement at

® For instance, individuals may bring claims before the European Court of Human

rights. One may also think of ICSID as an international dispute settlement Center
where investors, i.e. corporations, may bring claims against States.

See e.g.: The Convention on the Elimination of all forms of Discrimination against
Women, 18 December 1979; the International Convention on the Rights of Persons
with Disabilities, 13 December 2006.

Infra, section 3.
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the international level takes the form of a soft law instrument, thereby excluding a
State’s responsibility in case of non-compliance, political pressure against the non-
compliant State, including by civil society may still be exercised so as to encourage
and promote full compliance.

The rules that are adopted by States in their municipal law, as a result of their
international (soft law) obligations, have different forms: they can be substantial
legal norms providing for rights and obligations of individuals or corporations. An
illustration of such norms may be found in the fundamental rights included in
most countries’ Constitutions, which are inspired in a large part from international
instruments such as the Universal Declaration of Human Rights that was adopted
on 10 December 1948 by the General Assembly of the United Nations. But in a
context where the activities of the non-State actors concerned are in a large part
transnational, it is important that such substantial municipal law rules be
complemented by other rules, especially of a Private international law nature.
Indeed, an efficient system to solve situations of conflicts of jurisdiction and
applicable law is a clear contributor to an efficient enforcement mechanism of the
substantial rights and obligations recognized to non-State actors at the
municipal — and eventually international — level.

In this scenario, the role of Private international law appears clearly: By
complementing rules and obligations States have recognized for non-States actors
at the municipal level as a result of their international (soft law) obligations, with
an efficient system to solve conflicts of jurisdiction and applicable law as well as
rules on recognition and enforcement of foreign judgments, Private international
law contributes to the advancement of Public international law. Without
municipal substantial legal norms and Private international law norms, it is highly
probable that there would be no recognition of such rights and obligations of non-
State actors at the international level whatsoever. Indeed, the only alternative is
an enforcement of such rights and obligations at the international level, which has
proven to be difficult for States to accept.

But one can also consider that the adoption and application of Private
international law rules constitute relevant State practice, which in turn could
contribute to the emergence of international standards, general principles of
international law, and eventually customary international law. Over time, State
practice in Private international law could also lead to the adoption of
conventional rules with the same content. In this sense too, Private international
law may contribute to the development of Public international law.
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3. The United Nations Principles on Business and
Human Rights

The UN Guiding Principles offer a useful illustration of the permeability and
complementarity between Public and Private international law. After a general
presentation of the UN Guiding Principles (3.1), this section will concentrate on
how the UN Guiding Principles include common features of both Public and
Private international law (3.2) and how they illustrate the existing
complementarity between Public and Private international law (3.3).

3.1. General Presentation of the United Nations Principles
on Business and Human Rights

Business and human rights has long been the object of debates within the
international community. Some important steps have been achieved in the last
decade. In 2005, the UN Commission on Human Rights (later the Human Rights
Council) asked the UN Secretary-General Kofi Annan to appoint a special
representative on the issue of human rights and transnational corporations and
other business enterprises. The Secretary-General appointed Professor John
Ruggie with the mandate among others to “identify and clarify standards of
corporate responsibility and accountability for transnational corporations and
other business enterprises with regard to human rights” and to “elaborate on the
role of States in effectively regulating and adjudicating the role of transnational
corporations and other business enterprises with regard to human rights,
including through international corporation”.3

Ruggie’s appointment resulted from the decision of the UN Commission on Human
Rights, in 2004, not to adopt an earlier instrument that proposed to define the
legal responsibilities of corporations with respect to human rights.3> The draft
“Norms on the Responsibilities of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights” were presented in 2003 by a sub-
commission of the UN Commission on Human Rights. These draft norms took the
approach that although States have the primary responsibility to protect human
rights, “transnational corporations and other business enterprises, as organs of
society, are also responsible for promoting and securing the human rights set forth
in the Universal Declaration of Human Rights”,3¢ and that they have, as a result,

% UN Commission on Human Rights, Res. 2005/69, Human rights and transnational

corporations and other business enterprises, 20 April 2005.

UN Commission on Human Rights, Res. 2004/116, Responsibilities of transnational
corporations and related business enterprises with regard to human rights, 20 April
2004.

*  |bidem.
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within their sphere of activity and influence, corresponding legal duties. The UN
Commission on Human Rights reacted coolly: it granted that the document
contained useful elements and ideas but added that it had not requested it and
that, as a draft proposal, it had no legal standing.

Professor John Ruggie proposed in 2008 a concept for human rights and
companies based on three pillars: (a) the State duty to protect against human
rights abuses; (b) the corporate responsibility to respect human rights; and finally
(c) access to effective remedy for victims of human rights abuse.3” The “Protect,
Respect and Remedy” Framework was designed as a response to “governance gaps
created by globalization — between the scope and impact of economic forces and
actors, and the capacity of societies to manage their adverse consequences. These
governance gaps provide the permissive environment for wrongful acts by
companies of all kinds without adequate sanctioning or reparation”.3®

The first Pillar covers the existing international legal duty of States to protect
persons within their jurisdiction from human rights violations, including those
committed by business or in which business is complicit.

The second Pillar relates to the business responsibility to respect human rights.
Such general business “responsibility to respect” is articulated as a duty assumed
“because it is the basic expectation society has of business”.?® The term
“responsibility” rather than “duty” is meant to indicate that respecting rights is not
currently an obligation that international human rights law generally imposes
directly on companies, although elements of it may be reflected in domestic laws.
It is a global standard of expected conduct acknowledged in virtually every
voluntary and soft-law instrument related to corporate responsibility, and now
affirmed by the Human Rights Council itself. Such responsibility to protect entails
two components: a duty not to harm, i.e. not infringing the rights of others, and a
due diligence responsibility, i.e. “a process whereby companies not only ensure
compliance with national laws but also manage the risk of human rights harm
with a view to avoiding it. The scope of human rights-related due diligence is
determined by the context in which a company is operating, its activities, and the
relationships associated with those activities”.4°

¥ Protect, Respect and Remedy: a Framework for Business and Human rights, UN Doc.

A/HRC/8/5, 7 April 2008.

Protect, Respect and Remedy: a Framework for Business and Human rights, UN Doc.
A/HRC/8/5, 7 April 2008, p. 3, par. 3.

Protect, Respect and Remedy: a Framework for Business and Human rights, UN Doc.
A/HRC/8/5, 7 April 2008, pp. 4-5, par. 9.

Report of the Special Representative of the Secretary-General on the issue of human
rights and transnational corporations and other business enterprises, UN Doc.
A/HRC/8/5, 7 April 2008, p. 9, para. 25.
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Finally, the third Pillar of the Framework requires a remedy for victims when
human rights violations occur. States have a responsibility to provide both judicial
and non-judicial remedies, while business has a responsibility to provide non-
judicial remedies for violations in which it is involved.*!

Professor Ruggie's “Protect, Respect and Remedy” Framework was largely
welcomed because it clearly distinguished between the responsibilities of the
various players and clarified the complex interface between human rights and
companies.

Based on these three pillars, Professor Ruggie developed the UN Guiding
Principles, which were endorsed by consensus by the UN Human Rights Council in
June 2011.#> The UN Guiding Principles contain 31 Principles together with a
commentary on each Principle, following the same structure as the UN
Framework. Principles 1 to 10 cover the State duty to protect; Principles 11 to 24
cover the business responsibility to respect; and Principles 25 to 31 address the
need to provide victims an access to remedy. Importantly, these Principles do not
impose new legal obligations, or change existing human rights instruments, but
aim to articulate what these established instruments mean, and to address the gap
between law and practice.

As a follow-up, the UN Human Rights Council established a Working Group on the
issue of human rights and transnational corporations to promote the
dissemination and implementation of the Guiding Principles. The Working Group
has particularly encouraged States to adopt National Action Plans to implement
the UN Guiding Principles. The UN Guiding Principles emphasize that States have
a critical role to play and can use a “smart mix of measures — national and
international, mandatory and voluntary — to foster business respect by for human
rights”.43

The results in practice of the UN Guiding Principles have given rise to significant
debate among governments and with the human rights community.** Some
argued that the UN Guiding Principles were still new and that the stakeholders
needed more time to implement them, whereas others considered that the UN

4 Report of the Special Representative of the Secretary-General on the issue of human

rights and transnational corporations and other business enterprises, UN Doc.
A/HRC/8/5, 7 April 2008, p. 22 ff.

UN Human Rights Council, res. 17/4, Human Rights and transnational corporations
and other business enterprises, 16 June 2011, UN Doc. A/HRC/RES/17/4, 6 July 2011.
Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, UN Doc. A/HRC/17/31, 21 March 2011,
Principle 3.

See, in particular: INTERNATIONAL COMMISSION OF JURISTS, Needs and Options for a New
International Instrument in the field of Business and Human rights, Guidance on
National Action Plans on Business and Human rights, version 1.01, December 2014.
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Guiding Principles were in any event too weak to impose themselves to business
enterprises and that a more effective, “hard law” tool was needed.

On 26 June 2014, following an initiative of certain States, the Human Rights
Council also adopted a resolution, according to which an open-ended
intergovernmental working group was established with mandate to elaborate an
international legally binding instrument on transnational corporations and other
business enterprises with respect to human rights.*> Yet, one day later, the UN
Human Rights Council adopted another resolution which does not support a
binding legal instrument governing business-related abuses, and instead opts to
continue the mandate of the UN Working Group on Business and Human Rights
for another three years. It further reaffirms the normative content of the UN
Guiding Principles, focusing on strengthening domestic measures through
implementation of the UN Guiding Principles and improving access to remedies
for victims of business-related.®

3.2. The UN Guiding Principles as an Illustration of the
Existing Permeability of Public and Private
International Law

The UN Guiding Principles serve as an ideal illustration of international “legal”
instruments of a new generation, lying at the crossroads of Public and Private
international law. More precisely, the UN Guiding Principles appear to be the
result of a modern conception of international law where Private and Public are
not hermetically separated but rather show a high level of permeability. Various
reasons appear to allow such conclusion.

First, the UN Guiding Principles are a soft law instrument, not a traditional hard
law instrument, and it was developed within the framework of an international
organization, the United Nations, and in particular, the UN Human Rights Council.
Hence from a Public international law perspective, it is part of the new
instruments that are not a formal source of Public international law but that may
nevertheless play an important role in the emergence of new rules of Public
international law. From the perspective of Private international law, the UN
Guiding Principles may be considered as an international instrument designed at
offering solutions to new issues of private international law, that is preventing and
offering adequate remedies to violations of human rights committed abroad by
non-State actors, especially companies with transnational activities. In this way,

% Human Rights Council, Resolution, UN Doc. A/HRC/RES/26/9, 26 June 2014. On the
open-ended intergovernmental working group’s activities: http://www.ohchr.org/EN/
HRBodies/HRC/WGTransCorp/Pages/Session2.aspx (01.09.2016).

% Human Rights Council, Resolution, UN Doc. A/HRC/RES/26/22, 27 June 2014.
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the UN Guiding Principles appear as a material source of both Public and Private
international law.

Second, as to their object, the UN Guiding Principles appear also to be at the
crossroads of Public and Private international law, as they intend to regulate
international relations between non-States actors but are at the same time a soft
law instrument that is addressed to States. Indeed, as their full title indicates
clearly, the UN Guiding Principles are directed towards individuals and
companies, hence non-State actors. In addition, some obligations provided for by
the UN Guiding Principles are clearly directed to business enterprises. This is in
particular the case of the companies’ responsibility to respect human rights as
contained in the second pillar and their responsibility to provide non-judicial
remedies for violations in which they are involved, as included in the third pillar.
But this does not mean that States are excluded: the UN Guiding Principles have
been developed and adopted within an international organization the members of
which are States. More precisely, the UN Guiding Principles provide for direct
obligations upon States under the first pillar, in particular, an obligation to protect
persons within their jurisdiction from human rights violations. Under the third
pillar, the UN Guiding Principles provide that States must ensure that individuals
affected have access to effective remedies. But the UN Guiding Principles also
count on States for the implementation within their domestic law of other
obligations, in particular those directed to companies such as the responsibility of
business enterprises to respect human rights.

Third, the same conclusion can be drawn from the subjects involved in the UN
Guiding Principles. In the same manner that the UN Guiding Principles regulate
relations between non-State actors as well as between State actors, they concern
both subjects that are non-State actors, i.e. individuals and corporations, and
traditional Public international law subjects, i.e. States.

Fourth and finally, as to dispute settlement mechanisms, the UN Guiding
Principles provide, in the third pillar, that States must ensure that those affected
by human rights abuses within their jurisdiction have access to effective remedies,
whether State-based or non-State based, judicial or non-judicial. In doing so,
States are encouraged to set up effective dispute settlement mechanisms under
domestic law. This can occur through different means, including by providing
specific rules of Private international law so as to extend competence of the
existing judicial system under domestic law to disputes arising out of violations of
human rights involving non-State actors and to determine the applicable law in
such cases. It could also occur through the setting up of an international dispute
settlement mechanism like an international court with specific competence to
decide on human rights violations’ international disputes between non-State
actors.
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3.3. The UN Guiding Principles as an Illustration of the
Complementarity of Public and Private International
Law

In the previous section, we have shown that the UN Guiding Principles offer a
useful illustration of the permeability of Private international law and Public
international law. However, the UN Guiding Principles also are a good example of
how Public and Private international law complement each other and are mutually
supportive in the advancement of their common goal, i.e. the prevention and
remedy of corporate human rights violations.

As a soft law instrument, the UN Guiding Principles cannot impose rights and obli-
gations in the international relations between States or non-State actors. But, as
any soft law instrument, the UN Guiding Principles may encourage and promote
action taken by States to either adapt their municipal law so as to ensure
enforcement of such rights and obligations at the domestic level, or to push further
their negotiation to finally reach an international binding agreement under the
form of a multilateral treaty. Such action would, in the case of the UN Guiding
Principles, result in a situation where Public international law contributes to the
advancement of Private international law. Indeed, developing an international
treaty on business and human rights would entail reaching an international
agreement on rules of a Private international law nature designed at ensuring that
business enterprises can be sued everywhere by victims for violations of human
rights or determining the applicable law to such disputes. The elaboration and
adoption of such type of multilateral treaty would mean that Public international
law contributes to the advancement of Private international law.

But the UN Guiding Principles also show the opposite, namely that Private
international law may contribute to the development of Public international law.
Indeed, States’ implementation of the UN Guiding Principles within their domestic
legal system, including through the development of Private international law rules
aiming at ensuring effective judicial remedy for the victims of human rights’
violations, may contribute to the advancement of Public international law. Such
rules of a Private international law could for instance consist in extending
jurisdiction of domestic courts to decide on disputes arising from corporate
violations of human rights, wherever these violations have been committed. By
developing such rules of Private international law, States contribute to the
emergence of a relevant practice, which may eventually — next to opinio juris — end
up in the recognition of a customary international obligation to provide for the
means ensuring effective judicial remedy for corporate human rights’ violations.
At least, such States’ practice could contribute to developing a political context
favorable to the negotiations between States of an internationally binding
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