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Access conditions for rolling stock leasing in Spain*

Ciara Vicente Mampel**

The offer of locomotives available in the lease market of rolling stock in Spain is basically reduced to the one that the state-owned rolling stock
operating company can make available to third parties. This paper assesses the content of lease agreements concluded by said company in compliance

with the sectoral legislation.

1. Addressing the issue

he specificities of the railway sector remain an ob-

stacle to free competition among real or potential

operators that are prevented from competitive
access to the market for transport services due to the exist-
ence of barriers to the entrance. In Spain, one such obstacle
is the access to rolling stock, in particular to locomotives.
This was reiterated by the Spain’s National Commission
for Markets and Competition (known by its Spanish acro-
nym, CNMC) in a Decision of 23 May 2018 on the access
conditions to rolling stock of Renfe Alquiler de Material
Ferroviario S.A. (hereinafter, Renfe Alquiler), which will be
analysed below.

Several reasons substantiate the statement of the regula-
tory body. The high cost of acquiring the rolling stock and
the long deadlines for its manufacture and authorisation
for placing it in service, as well as the existence of technical
differences to the European rail network (track gauge and
signalling and traffic control systems), make it quite diffi-
cult to manufacture a rolling stock to be used across fron-
tiers. This is why the rental is naturally the most beneficial
alternative with which to acquire rolling stock in property.
Nevertheless, the market for rolling stock leasing is not
widespread in Spain. Unlike other European countries,
there are only two companies engaged in the purchase of
railway rolling stock for its subsequent leasing. One is Al-
pha Trains Iberia S.L., which has its locomotive fleet leased
as a whole. The other is Renfe Alquiler, which is a state-
owned rolling stock operating company (ROSCO) set up
in 2014 and owned by the incumbent Renfe-Operadora.

The Spanish railway market was traditionally character-
ised by a vertically integrated public monopoly, whereby
the State was responsible for the management of the in-
frastructure and the provision of transport services. Both
activities were entrusted to Red Nacional de los Ferrocarriles
Espanoles (Renfe) (Ferndndez Acevedo 2014). Nevertheless,
in order to meet the European requirements, the restruc-

turing of the traditional market took place by detaching
the activities of administration of railway infrastructure,
which constitutes a natural monopoly, from the exploita-
tion of the transport services, which are progressively open
to competition (Cuerdo Mir 2007, Bermejo Vera 2014).
On one hand, the construction, management and admin-
istration activities of the infrastructure were entrusted in-
itially to Renfe and later Administrador de Infraestructuras
Ferroviarias (Adif) (Carbonell Porras 2007). On the other
hand, Spanish State created Renfe-Operadora for the provi-
sion of passenger and freight rail transport services, which
integrated in its assets all the movable and immovable
property of the former monopoly (Rams Ramos 2007).
The commercial activity of Renfe-Operadora is now divided
into four lines of activity (passengers, cargo and logistics,
manufacture and maintenance, and asset management) by
means of four commercial companies fully owned by the
State. These are Renfe Viajeros, S.A., Renfe Mercancias, S.A.,
Renfe Fabricacion y Mantenimiento, S.A. and Renfe Alquil-
er de Material Ferroviario, S.A. (Renfe 2013) (Figure 1).
Therefore, despite having a large fleet of rolling stock, this
company did not develop the lease until 29 April 2014
with the start-up of its subsidiary Renfe Alguiler, which,
as has already been pointed out, is the quasi-monopolistic
provider of rental services for rolling stock nowadays.

Given that the meaningful market power of the incum-
bent and its link with the ROSCO might bring about an-
ticompetitive behaviours intended to hamper the proper
functioning of the railway sector, the Spanish legislator
envisaged an ex-ante regulatory framework of obligations
that imposed certain conditions in the rental services of the
latter. It is said that the imposition of ex-ante obligations
is appropriate during a transition period for the complete
liberalisation of economic sectors; mostly ‘where former
monopoly operators continue to benefit from inherited market
power or where firms are vertically integrated (Slot PJ., and
Skudder A. 2001). Thus, Renfe Alquiler has a legal obliga-

tion to provide access to rolling stock that it owns to third
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Source: Authors’ own compilation

parties under objective, transparent and non-discrimina-
tory conditions pursuant to the 16™ Additional Provision
of the Railways Act no. 38/2015, of 29 September, which
extensively refers to the obligation of Renfe-Operadora to
ensure the independence of the board members of its sub-
sidiary from the transport operators who demanded the
rental services of railway rolling stock, whether public or
private. Thus, it is expressly prohibited for Renfe Alquiler to
carry out activities that could impede access to the rolling
stock that it owns by means of the establishment of access
conditions that are not acceptable to railway undertakings
(such as undue economic conditions) or that only enable
them to access it under unfavourable conditions (such
as a limited or delayed availability of rolling stock or the
availability of older and, therefore, less competitive rolling
stock).

It is specifically here, in the realm of providing access to
rolling stock of Renfe Alquiler on a non-discriminatory ba-
sis, that the aim of this paper is focused. The following
pages offer an assessment of the legal basis and content of
the leasing contracts concluded by such a state commer-
cial company to make its rolling stock available to third
parties. According to the aforementioned decision of the
CNMGC, this particularly concerns what contractual con-
ditions contained therein are inappropriate to this kind of
lease because they increase the costs of leasing rolling stock
and can affect the competitiveness of railway undertakings
in the provision of rail transport services.

2. Lease agreements of rolling stock of Renfe Alquiler

A. Common structure

The main activity of Renfe Alquiler consists of carrying
out leasing operations for the provision of the railway roll-
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ing stock that it owns, and its facilities, as well as, when ap-
propriate, the management of rolling stock that belongs to
third parties. Under a lease agreement, one of the signing
parties, called the lessor, is obliged to assign the full enjoy-
ment of services of goods to a third party, called the user
or lessee, for a specific period of time in return for regular
expressly agreed-upon rental payments (Serra Rodriguez,
2016a). This legal business could be considered as renting
(the lessor transfers the use of the good to a third party
in exchange for a certain rent during the period of time
agreed, without a purchase option, including the provision
of additional services, among which is the maintenance of
the good leased) or operational leasing (the manufacturer
of the equipment directly cedes its use to the manufac-
turer’s client, which acquires it in exchange for a periodic
canon agreed). However, from a legal perspective, none of
them do go beyond the structure or purpose of the typical
lease contract, the content of which shall be substantially
ruled by the general provisions of the Spanish Civil Code
(hereinafter, CC), for everything that was not expressly
agreed to by the contracting parties (Morillas Jarillo 1993;
Camara Lapuente 2008, Moreno Serrano 2017, Mercurio
and Moschera 2011). Accordingly, all the lease agreements
concluded by Renfe Alquiler are generally based on the fol-

lowing common structure.

It is a legal business that has bilateral character. Therefore,
the contractual relationship arises between Renfe Alguiler
(the lessor) that takes on the main provision of giving the
exclusive use and enjoyment of the locomotives during an
expressly agreed upon period, and a third party (the user or
lessee) that acquires the use and enjoyment of locomotives
transferred for their industrial or commercial exploitation,
but not the property, in exchange for a price consisting in
the regular payment of fees. However, besides the transfer
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of the use of locomotives, the leasing contracts between
Renfe Alquiler and its customers necessarily include the
comprehensive maintenance of those (both preventive
and, partially, corrective) to ensure the peaceful enjoyment
of them. The comprehensive maintenance contract will be
concluded by Renfe Alquiler with a single maintenance en-
tity.

Accordingly, the lessee will mostly be obliged to affect
the locomotives to their industrial or commercial exploita-
tion and to pay the price to the lessor, as agreed (Sdnchez
Herndndez 2016b). It is a periodic payment, usually
monthly, which will depend on the type of locomotive
leased, in accordance with the commercial offer of Renfe
Alquiler. More specifically, this monthly rent will be the to-
tal amount of two elements. The first is a fixed fee for each
vehicle leased that will depend on the type of locomotive
that is subject to the contract, the number of those and the
lease period. The second is a variable fee that is determined
based on the price per kilometre driven for each vehicle
leased. That obligation shall be fulfilled if the lessor carries
out its own obligations (Sinchez Herndndez 2016a). Espe-
cially, that Renfe Alquiler delivers the leased tractor rolling
stock in the place and according to the previously agreed
conditions (Article 1554.1 CC) having the lessee the right
to review the state in which it is supplied. Moreover, unless
otherwise agreed, Renfe Alquiler is obliged to make all the
necessary repairs for the peaceful enjoyment of the leased
locomotive if it is not attributable to the acts of the lessee

(Sdnchez Herndndez 2016a).

Nevertheless, against the lessor, the user is obliged to re-
ceive the leased locomotive, to use it in accordance with
its nature and to preserve it in the state in which it was
received according to the expressly agreed upon use or ac-
cording to commercial uses or usage (Article 1555.2 CC).
This obligation is not met with the loss or deterioration
of the leased locomotive (Sinchez Herndndez 2016b). On
the whole, the lessees assume the risk for loss or deterio-
ration of the locomotive leased, whether it is not proven
that they acted with all the due diligence to avoid caus-
ing a harmful event or, at least, that they have taken the
necessary measures of care and vigilance to avoid causing
the harmful event. The Spanish Supreme Court consid-
ers it to be a rebuttable presumption of responsibility for
the deterioration or loss of the leased asset, which operates
against the lessee, which has the obligation to prove that it
acted with all due diligence to avoid the production of the
harmful event, not being enough to prove that the leased
asset was used as agreed — Judgment no. 70/2016, of 17
February (R] 2016, 545) reiterating the Supreme Court
doctrine, e.g., in its Judgments n0.1097/2006, of 24 Octo-
ber (R] 2006, 671) and no. 134/2001, of 12 February (R]
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2001, 850). In this case, there is a distribution of respon-
sibilities and risks between Renfe Alguiler and the lessees in
the event of defects, breakdowns and damages in the loco-
motives. However, the latter must conclude, in any case,
a fully comprehensive coverage of locomotive risks prior
to its reception, civil liability insurance and a guarantee
in case of breaching its contractual obligations. The lease
contracts define the availability and reliability index of the
locomotives that the lessor agrees to comply with, together
with the penalties that the latter will assume against the
lessee in case of non-compliance. These availability index-
es, which depend on the technical characteristics and age
of each vehicle, will allow the operator to know the days
on which the locomotives will be subject to a preventive
maintenance intervention, detailing the duration of these
in the contracts as well as other additional causes that are
described and that they will be, in any case, the responsi-

bility of Renfe Alquiler.

Furthermore, the lease agreements include a wide range
of assumptions on which both Renfe Alquiler and the lessee
railway undertaking can terminate the contract with the
corresponding compensation for damages, as well as the
cases in which the parties must pay penalties for non-com-
pliance (for example, by early termination of the contract
without due cause or breach thereof). These penal clauses
fulfil a double function. One function is a guarantee of
compliance with the main obligation, since the penalty
compels the debtor to perform the due service. The other is
the indemnity function of the damages that may have pro-
duced the breach or defective fulfillment of the main ob-
ligation — Judgment of the Supreme Court no. 197/2016,
of 30 March (R] 2016, 1153) with reference to its own
settled case law, e.g., Judgments of the Supreme Court no.
586/2013, of 8 October (R] 2013, 7802); no. 93/2012, of
21 February (R] 2012, 4524); no. 930/2006, of 28 Sep-
tember (R] 2006, 6390). Hence, besides reproducing the
general decisional regime of mutual obligations, pursuant
to the breach of one party empowers the other to choose
between claiming the performance of the obligation or to
urge the termination of the contract (Art. 1124 CC), penal
clauses for non-compliance with the main obligation have
also been agreed upon, by which the debtor of the benefit
that is to be guaranteed (lessor or lessee) is obliged to pay a
certain amount of money, as agreed.

Finally, the lessee is empowered to sub-lease the locomo-
tive transferred by entering into a new lease contract with
a third party provided that it has the prior consent of Renfe
Alquiler. Once the term of the lease stipulated in the con-
tract has elapsed, the lessee must return the locomotives
to Renfe Alquiler in the same state in which they were re-
ceived, presuming that the lessee receives the leased asset

Network Industries Quarterly | Vol. 21 | N°1 | March 2019 5



in good condition, unless otherwise agreed or proven (Ar-
ticles 1561 and 1652 CC) (Cdmara Lapuente, 2008). The
locomotives whose lease contracts expire and are therefore
returned to Renfe Alquiler could be again offered in lease to
all railway undertakings.

B. Clauses that can restrict the access to Renfe’s loco-
motives

A question that needs to be addressed is which of these
contractual conditions can, according to the aforemen-
tioned decision of the CNMC, restrict the access to Renfe’s
locomotives in an objective, transparent and non-discrim-
inatory conditions, as envisaged in Spanish law. Essential-
ly, the regulatory body focuses on the provision of main-
tenance services, especially the choice of a company in
charge of them, on the economic conditions applied and
on other relevant clauses to access to locomotives such as
penalty or damage insurance clauses.

As pointed out above, Renfe Alquiler is responsible for
choosing the maintenance entity and the approved centre,
both of which are charged with full maintenance of the
locomotives in accordance with the law in force. Because
of this, the incentives of the lessor and the lessee in the
maintenance and conservation of the rolling stock are not
aligned mostly in those leases that are of a shorter dura-
tion. Renfe Alquiler, as owner of the locomotives, looks af-
ter conserving them in running order so as to extend their
economic life as much as possible. On the contrary, lessees
will be willing to maximise their use at the lowest pos-
sible cost. Renfe Alquiler has concluded a comprehensive
maintenance contract of all its locomotive fleet with an
undertaking integrated in its own business group: Renfe
Fabricacién y Mantenimiento. Renfe Fabricacion y Manten-
imiento is also a state-owned company that is fully owned
by Renfe-Operadora, which is entrusted with the provision
of manufacturing services. This maintenance entity meets
all the legal requirements to operate maintenance servic-
es and also has the necessary know-how to guarantee the
proper conservation of the locomotives because it has tra-
ditionally been providing these services. Nonetheless, the
regulatory body claims that not all of these circumstances
are enough to justify this choice, given the conflicts of in-
terests effectively posed by vertically integrated structures.
This is not only because of the link between the lessor (Ren-
fe Alquiler) and the company in charge of the maintenance
of locomotives, but also because of the integration of these
companies into a holding company (Renfe-Operadora) that
also controls railway undertakings (Renfe Mercancias and
Renfe Viajeros) (Figure 2).

The two facts highlighted above pose negative elements,
especially for lessees. On one hand, there is a lack of trans-
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parency in the conditions of the provision of maintenance
services arising from not contracting such services under
competitive conditions in the market. On the other hand,
Renfe Fabricacidn y Mantenimiento is currently responsible
for executing maintenance services in locomotives owned

not only by Renfe Alquiler but also by Renfe Viajeros and

Renfe-Operadora
tholding company)

Renfs Fabricacion y
Mantenmicnte
(mamrenance ennITy)

Hanfe Alquiler
{ROSCO)
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(railway mderaking) |

Rente Viajeros
(ratlway undertakng)

Figure 2. The structure of the model discussed

Source: Authors” own compilation

Renfe Mercancias. This is why the regulatory body has re-
quired Renfe Alquiler to band the locomotives in batches
and submit the maintenance services of each of them to
competitive agreements, through a tender procedure that
is open to any entity under the administrative principles of
equity, transparency and non-discrimination.

As far as the economic conditions of the agreements are
concerned, the commercial offer of Renfe Alguiler is not
discriminatory against any lessees, beyond the existing
differences on the variable fee, which will depend on the
number of kilometres driven for each vehicle leased. How-
ever, the CNMC points out that the monthly rent that the
lessees must pay to Renfe Alquiler is not objective depend-
ing on the type of the locomotive leased. The prices for
the rental services of the most modern Renf¢’s locomotives,
which are the most competitive ones, are similar to those
set in the market by its competitors. However, the prices
for the oldest ones, which do not face any competition
in the market, are disproportionate to their residual value.
This is why Renfe Alquiler has been urged to justify why
the fixed rental fee that the lessees must satisfy is based on
objective parameters (such as technical characteristics, cost
of maintenance services, residual value or expected profit-

ability of the asset).

Other essential issues that have been discussed are the
penalties for early termination of the contract without
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due cause or breach thereof, and the fully comprehensive
coverage of the risks that affect the locomotive. The lease
agreement includes penal clauses that dissuade both the
lessor and the lessee from breaching their contractual
obligations by paying a pecuniary amount, as agreed.
One of these penalty clauses states that the lessee must
pay to the lessor if there is an early termination of the
agreements by the lessee without just cause or by Renfe
Alquiler due to the breach of the lessee. This penalty
is not applied vice versa (that is, if Renfe Alguiler is the
party that breaches the agreement or ends it in advance
and without just cause). In this case, the regulatory body
has considered that this contractual term is unfair since
it entails a significant imbalance in the parties” rights and
obligations arising from the lease contract. This situation is
again due to the conflicts of interest posed by the vertically
integrated structures in compliance with the obligation
of the ROSCO to provide access to locomotives on a
non-discriminatory basis. In particular, this is because
this undertaking can involve incentives to terminate
the lease contracts without just cause, with the aim of
favouring the railway undertakings integrated in its group
to the detriment of its competitors in the market. Thus,
it is requested that all lease agreements also incorporate a
penalty clause for breach or early termination of the lessor
in the same way as they do for the lessees, so that there is
a symmetry in the penalties that may correspond to both
contracting parties.

The damage insurance clause, for its part, has been de-
scribed as disproportionate because the total amount of
the insurance required is very high compared to the re-
sidual value of the locomotives, thus entailing an unjus-
tified increase in the costs that the railway undertakings
must bear. This clause is discriminatory as well because it
does not apply to the lease agreements concluded between
Renfe Alquiler and the railways undertakings integrated in
its group. On the contrary, these contracts include clauses
that set the amount that lessees must pay in case of loss or
destruction of locomotives, which is not as high as that of
the mandatory damage insurance for the rest of the alter-
native railway undertakings. The fact that the independ-
ence of the board members of Renfe Alquiler is granted by
Renfe-Operadora should assume that Renfe Alguiler behaves
independently from the policy of its group, treating all the
lease undertakings equally. Therefore, the obligation to
conclude a damage insurance should be required from any
lessees in a similar way to avoid any possible preferential
treatments.

3. Closing remarks

As claimed by the Spanish regulatory body, Renfe Alquil-
er has set specific contractual conditions of access to its
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railway rolling stock, which are economically unaffordable
to potential railway undertakings or, at least, which gives
them unrestricted access to it compared other undertak-
ings integrated in its group, closing the competitiveness of
those in the market for rail transport services.

Fulfilling all of the requirements addressed by the CNMC
will ensure the enforcement of contractual terms that are
equally favourable for all the lessee railway undertakings
to reduce the well-known conflicts of interest posed by the
vertical integration of Renfe Alquiler in a holding company
(Renfe-Operadora) that simultaneously controls the entity
responsible for the provision of the maintenance services of
the leased locomotives (Renfe Fabricacion y Mantenimein-
to) and the largest railway companies in Spain (Renfe Mer-
cancias and Renfe Viajeros). 'This is because the structural
separation of Renfe Alquiler and Renfe-Operadora does not
prevent Renfe-Operadora, as the owner of the rental servic-
es provider company, from carrying out behaviours aimed
at hindering the entry of potential newcomers. Thus, the
principle of party autonomy on which the whole private
legal relationship is based has been slightly restricted in
compliance with the obligation of Renfe Alquiler to provide
access to railway rolling stock on a non-discriminatory ba-
sis. However, the situation in other European countries
should be taken into account as well. An example is the
British ROSCOs, privately owned rolling stock operating
companies that have been disassociated from the incum-
bent.

Be that as it may, this is just the beginning of a new
competitive controversy that is particularly raised at the
Spanish railway sector. The 16™ additional provision has
remained in the last amendment of the of the Railways Act
no. 38/2015, following the Royal decree-law no. 23/2018,
of 21 December, which transposes into Spanish law the
Directive (EU) 2016/2370 of the European Parliament
and of the Council of 14 December 2016 amending Di-
rective 2012/34/EU regarding the opening of the market
for domestic passenger transport services by rail and the
governance of the railway infrastructure. The new provi-
sion adds a new paragraph stating that the conditions of
leasing rolling stock services of Renfe Alquiler to alternative
railway undertakings shall have to be established in the
regulations. Thus, the conclusions reached by the CNMC
should at least be born in mind for a further regulatory
development.
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