





MONTI






MARIA JESUS BLASCO MAYOR &
MARIBEL DEL POZO TRIVINO (EDS.)

MONTI 7 (2015)

LEGAL INTERPRETING AT A TURNING POINT

LA INTERPRETACION EN EL AMBITO JUDICIAL
EN UN MOMENTO DE CAMBIO

UNIVERSITAT D’ALACANT
UNIVERSITAT JAUME I
UNIVERSITAT DE VALENCIA



Publicacions de la Universitat d’Alacant
03690 Sant Vicent del Raspeig
publicaciones@ua.es
http://publicaciones.ua.es
Telefon: 965 903 480

© d’aquesta edicio: Universitat d’Alacant
Universitat Jaume I
Universitat de Valencia

ISSN: 1889-4178
Diposit legal: A-257-2009

Composicio:
Marten Kwinkelenberg

Impressio i enquadernacio:

MonTI esta subvencionada por las universidades de Alicante (Departamento de Traduccion
e Interpretacion), Jaume I (Departament de Traduccié i Comunicacio) y Valencia
(Departaments de Filologia Anglesa i Alemanya, de Filologia Francesa i Italiana i de Teoria
dels llenguatges i Ciencies de la Comunicacio).

Reservados todos los derechos. No se permite reproducir, almacenar en sistemas de
recuperacion de la informacion, ni transmitir alguna parte de esta publicacion, cualquiera que
sea el medio empleado —electronico, mecanico, fotocopia, grabacion, etcétera—, sin el permiso

previo de los titulares de la propiedad intelectual.



INDICE

Blasco Mayor, Maria Jesus & Maribel del Pozo Triviiio
La interpretacion judicial en Espafia en un momento de cambio.................. 9

Del Pozo Triviiio, Maribel & Maria Jestis Blasco Mayor
Legal Interpreting in Spain at a Turning Point...........c..cccocoiiiiin 41

Hertog, Erik

Directive 2010/64/EU of the European Parliament and of the

Council on the Right to Interpretation and Translation in Criminal
Proceedings: Transposition Strategies with regard to Interpretation

and Translation...........ccociiiiiiiiiii i 73

Corsellis, Ann
Strategies for Progress: Looking for Firm Ground ..., 101

Wallace, Melissa

Resisting Market Disorder and Ensuring Public Trust: Reimagining

National Registers for Legal Interpreters in the United States and

the EUropean UNIOT......cc.coiiiiiiiiiiieiii et 115

Andjelic, Jasmina Tatar

Interprétation judiciaire au Monténégro dans l'optique de 'adhésion
européenne : diagnostic et propositions des modifications

INAISPENSADIES ... 141

Hale, Sandra
Approaching the Bench: Teaching Magistrates and Judges how to
Work Effectively with INterpreters. .......ccoviiieiiiiiiiaiiiieie e 163



Angelelli, Claudia
Justice for All? Issues Faced by Linguistic Minorities and Border
Patrol Agents during Interpreted Arraignment Interviews ....................... 181

Ortiz Soriano, Adela

La imparcialidad en la interpretacion policial...............ccoooiii 207
Ng, Eva

Teaching and Research on Legal Interpreting: A Hong Kong

PeISPECIVE ....oviiiiiiiiii 243

Crezee, Ineke; Jo Anna Burn & Nidar Gailani
Authentic Audiovisual Resources to Actualise Legal Interpreting
EdUCALION .. 271

Aims / Objetivos / ObJECHIUS. ...c.veuviuiiiieiieiieiieeiieieeeee e 295



LA INTERPRETACION JUDICIAL EN ESPANA
EN UN MOMENTO DE CAMBIO

Maria Jesus Blasco Mayor

blascom@uiji.es
Universitat Jaume [

Maribel del Pozo Trivifio

mdelpozo@uvigo.es
Universidade de Vigo

Resumen

La publicacion en la Union Europea de la Directiva 2010/64/UE del Parlamento Europeo
y del Consejo, de 20 de octubre, relativa al derecho a interpretacion y traduccion en los
procesos penales ha marcado un antes y un después en una gran cantidad de aspectos
relacionados con la interpretacion en sede judicial y policial. Esta norma tiene como
principal objetivo garantizar la interpretacion judicial de calidad durante todo el pro-
ceso, como parte del derecho a la defensa y a un juicio justo.

Espana, como Estado Miembro de la UE, tiene la obligacion de transponer la
norma europea a su derecho interno. Se trata, pues, de un momento histérico en el
que confluyen dos factores principales: la necesidad de cambiar la legislacion para
adaptarla a la nueva norma y la necesidad de implementar medidas para garantizar el
cumplimiento de los nuevos mandatos.

En el presente articulo se realiza una revision del estado de la cuestion sobre
la interpretacion judicial en Espana desde el punto de vista de la legislacion y de la
provision de servicios, y se analizan las medidas que debe tomar nuestro pais para
garantizar que la interpretacion en los tribunales de justicia se lleva a cabo con las
debidas garantias. Estas medidas incluyen la formacion de intérpretes y de operadores
judiciales, la creacion de sistemas de acreditacion y registros, asi como la consolida-
cion del perfil profesional de los intérpretes.
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10 Blasco Mayor, Maria Jestus & Maribel del Pozo Trivifio

Abstract
“Legal Interpreting in Spain at a Turning Point”

The publication in the European Union of Directive 2010/64/EU of the European Parlia-
ment and of the Council of 20 October 2010 on the right to interpretation and translation
in criminal proceedings has been a turning point in a great number of aspects related
to court and police interpretation. The main objective of the Directive is to ensure
quality legal interpretation throughout the process, as part of the right to defense and
to a fair trial.

Spain, as a Member State of the EU, has the obligation to transpose this Europe-
an Directive into its domestic law. Therefore, this is a historic moment in which two
main factors converge: the need to change the legislation to bring it in line with the
new Directive and the need to implement measures to ensure compliance with new
mandates.

This paper reviews the present state of legal interpretation in Spain from the point
of view of legislation and that of service provision and analyses the measures that
Spain should take to ensure that court and police interpretations are carried out with
due guarantees. These measures include the training of interpreters and legal opera-
tors, the creation of accreditation systems and records, as well as the consolidation of
the professional profile of interpreters.

Palabras clave: Interpretacion judicial. Profesionalizacion. Formacion. Acreditacion.
Registro.

Keywords: Legal interpreting. Professionalization. Training. Accreditation. Register.

Editorial article, received on December 1, 2014.
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1. Introduccion

Uno de los pilares sobre los que se asienta el marco internacional y europeo
de derechos humanos es la prohibicion de discriminacion, tanto directa como
indirecta. En este sentido, la provision de intérpretes a personas inmersas en
procesos judiciales que desconocen el idioma o los idiomas oficiales es una
medida clave para asegurar su no discriminacion en el acceso a la justicia.

Como parte de su compromiso con la creacion de un espacio de libertad,
seguridad y justicia, la UE ha trazado un plan de trabajo y ha tomado una serie
de medidas que se describen en el considerando 9 de la Directiva 2013/48:

El 30 de noviembre de 2009, el Consejo adopté una Resolucion relativa al

plan de trabajo para reforzar los derechos procesales de sospechosos y acu-

sados en los procesos penales (en lo sucesivo, “plan de trabajo”). Mediante

un enfoque gradual, dicho plan reclama la adopcion de medidas relativas al

derecho a la traduccion e interpretacion (medida A), el derecho a ser infor-

mado de sus derechos y de la acusacion (medida B), el derecho a asistencia

letrada y asistencia juridica gratuita (medida C) y el derecho a la comunica-

cion con familiares, empleadores y autoridades consulares (medida D), asi

como a salvaguardias especiales para aquellos sospechosos o acusados que

sean personas vulnerables (medida E). En el plan de trabajo se subraya que

el orden en el que se mencionan los derechos es solamente indicativo, por lo

que puede modificarse en funcion de las prioridades. El plan de trabajo esta

concebido para funcionar como un conjunto; solo cuando se ejecutan todos

sus componentes se alcanzan plenamente sus beneficios.

La medida A se ha visto materializada con la publicacion de la Directiva
2010/64/UE del Parlamento Europeo y del Consejo, de 20 de octubre, relativa al
derecho a interpretacion y traduccion en los procesos penales (en lo sucesivo, “la
Directiva”) que establece unas normas minimas comunes para los paises de la
Union Europea sobre el derecho a interpretacion y a traduccion en los proce-
sos penales y obliga a los Estados Miembros a transponerla antes de octubre
de 2013. En primer lugar, la Directiva establece que deber4 facilitarse el dere-
cho a interpretacion y traduccion a toda persona que no hable o no entienda
la lengua del proceso; dicho derecho se aplicara a partir del momento en
que se comunique a las personas que son sospechosas o que estan acusadas
de haber cometido una infraccion penal y hasta la finalizacion del proceso.
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Asimismo, la nueva norma europea establece que debera facilitarse un intér-
prete a las personas inmersas en un proceso penal que tengan que comuni-
carse con su abogado en relacion directa con cualquier interrogatorio o vista
judicial durante un proceso. Otro requisito que establece la Directiva es que
los Estados Miembros también deberan facilitar a los sospechosos o acusados
la traduccion de todos los documentos que resulten esenciales, entre los que
se incluyen “cualquier resolucion que prive a una persona de libertad, escrito
de acusacion y sentencia”.!

La finalidad de la Directiva es que los Estados Miembros pongan en mar-
cha mecanismos que garanticen la calidad de la interpretacién y de la traduc-
cion en los procesos penales a fin de que se pueda garantizar el derecho de
defensa y el derecho a un juicio justo, para reforzar la confianza mutua entre
Si.

Como mecanismo para garantizar dicha calidad, la Directiva insta a los
Estados a crear “uno o varios registros de traductores e intérpretes indepen-
dientes debidamente cualificados”. Con el fin de cumplir con la recomen-
dacion de la Directiva, los Estados Miembros deberan crear registros cuyos
miembros cumplan una serie de requisitos que garanticen su solvencia pro-
fesional, por lo que, a nuestro entender, deberan contar con la adecuada for-
macion y sera necesario, ademds, que pasen unas pruebas objetivas de acredi-
tacion. La nocion de “independiente” que cita la Directiva no esta totalmente
clara ya que puede aludir tanto a que sean personas no vinculadas a ningtin
organismo, como empresas o instituciones, como a que no tengan conflicto de
intereses con la persona o personas para las que interpretan.

Espana, como Estado Miembro de la UE, también debe trasponer la Direc-
tiva a su legislacion nacional, ya que en la actualidad cuenta con una legisla-
cion absolutamente desfasada, la cual da pie a la existencia de unos sistemas
de provision de servicios de traductores e intérpretes que en modo alguno
garantizan la tutela judicial efectiva y el derecho de defensa, que son obliga-
ciones del Estado de Derecho (véase apartado 2).

Como parte de ese plan de trabajo y de esas medidas que la UE ha esta-
blecido y que se describen mads arriba, las garantias que establece la Directiva
2010/64/UE han sido reforzadas ademas por otras 3 directivas:

1. Para un estudio detallado de la Directiva 2010/64/UE, véase el articulo de Hertog en
este volumen.
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La interpretacion judicial en Espaia en un momento de cambio 13

—  Directiva 2012/13/UE del Parlamento Europeo y del Consejo de 22 de mayo
de 2012 relativa al derecho a la informacion en los procesos penales.

—  Directiva 2012/29/UE del Parlamento Europeo y del Consejo de 25 de octu-
bre de 2012 por la que se establecen normas minimas sobre los derechos, el
apoyo y la proteccion de las victimas de delitos, y por la que se sustituye la
Decision marco 2001/220/JAI del Consejo.

—  Directiva 2013/48/UE del Parlamento Europeo y del Consejo de 22 de octu-
bre de 2013 sobre el derecho a la asistencia de letrado en los procesos penales
y en los procedimientos relativos a la orden de detencion europea, y sobre
el derecho a que se informe a un tercero en el momento de la privacion de
libertad y a comunicarse con terceros y con autoridades consulares durante
la privacion de libertad.

Todas ellas consideran el derecho a interpretacion y traduccion una garantia
de facto para que victimas y encausados puedan hacer efectivos sus derechos.

En el presente articulo se realiza una somera revision de la situacion actual
de la interpretacion judicial y policial en Espafia,” desde el punto de vista
legislativo y de provision de servicios (RITAP 2011, Ortega Herrdez 2011, Del
Pozo Trivinio 2013, Blasco Mayor 2013, Del Pozo Triviio & Borja Albi 2014)
y se analizan diversos mecanismos para la creacion de registros de intérpre-
tes y traductores judiciales con el fin de aportar informacion sobre los pasos
que deberia seguir nuestro pais para transponer correctamente las normas
europeas antes mencionadas (Corsellis, Cambridge, Glegg & Robson 2007,
Blasco Mayor 2013; Del Pozo Trivifio 2013; Del Pozo Trivino & Borja Albi
2014). Asimismo, se analizan diversos modelos de formacion y acreditacion
en interpretacion judicial (Blasco Mayor, Del Pozo Trivifio, Giambruno, Mar-
tin, Ortega Arjonilla, Rodriguez Ortega & Valero Garcés 2013; Giambruno
2014; Blasco Mayor 2013; Mikkelson 2014) y de formacion de operadores
judiciales para trabajar con intérpretes (Blasco Mayor 2014; Corsellis, Cle-
ment y Vanden Bosch 2011). En todos los puntos tratados se dedica especial
atencion tanto a las particularidades de las lenguas que hemos llamado “de
menor difusion” y que son, en la actualidad, las mas presentes en nuestros
juzgados, como a la regulacion y consolidacion profesional de los intérpretes
(Del Pozo Trivifio 2013, Blasco Mayor 2013, Mikkelson 1996).

2. En adelante, todas las referencias que se hacen en el articulo a la interpretacion judicial
incluyen la interpretacion policial.

MonTI 7 (2015: 9-40). ISSN 1889-4178
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2. Situacion actual de la interpretacion y traduccion en procesos penales
en Espaia

2.1. Legislacion esparola sobre interpretacion y traduccion en procesos penales

En el presente apartado se hace una breve revision de la legislacion espanola
sobre el derecho a interpretacion y traduccion, especialmente en la jurisdic-
cion penal. La Ley de Enjuiciamiento Criminal (LECr) al referirse a la fase de
instruccion preliminar, llamada “sumario” dentro del procedimiento ordina-
rio, que se sigue para los delitos castigados con mds de nueve afios de prision,
dice literalmente en su articulo 440:
Si el testigo no entendiere o no hablare el idioma espafol, se nombrara un
intérprete, que prestard a su presencia juramento de conducirse bien y fiel-
mente en el desempenio de su cargo. Por este medio se haran al testigo las
preguntas y se recibirdn sus contestaciones, que éste podra dictar por su con-

ducto. En este caso, la declaracion debera consignarse en el proceso en el
idioma empleado por el testigo y traducido a continuacion al espanol.

Mas adelante, refiriéndose a la cualificacion y acreditacion de los intérpretes,
el articulo 441 dice asi:
El intérprete sera elegido entre los que tengan titulos de tales, si los hubiere

en el pueblo. En su defecto, sera nombrado un maestro del correspondiente
idioma, y si tampoco le hubiere, cualquier persona que lo sepa.

Vemos, por lo tanto, que la LECr, promulgada en 1882, en teoria establece un
orden de prelacion, ya que dice que el juez elegird primero “a los que tengan
el titulo”, después “al maestro del correspondiente idioma” y, por altimo, “a
cualquier persona que lo sepa”. Sin embargo, el procedimiento abreviado, el
cual se aplica cuando las penas privativas de libertad son inferiores a nueve
anos, ni siquiera menciona el orden de prelacion que se establecia para el
procedimiento ordinario, sino que dice literalmente que el intérprete no nece-
sitara titulo oficial:
Cuando los imputados o testigos no hablaren o no entendieren el idioma

espariol, se procedera de conformidad con lo dispuesto en los articulos 398,
440 y 441, sin que sea preciso que el intérprete designado tenga titulo oficial.

Tal y como senala el Libro blanco de la traduccion y la interpretacion institucio-
nal (RITAP 2011: 19), “Los articulos de la LECr se han quedado obsoletos,
son propios del siglo XIX y no reflejan la transformacion que ha sufrido la
sociedad espafiola”. Por otra parte, la Ley Orgdnica del Poder Judicial, en su
articulo 231, establece que los jueces y magistrados tienen potestad para nom-
brar intérprete a cualquier persona durante las actuaciones orales.

MonTI 7 (2015: 9-40). ISSN 1889-4178
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Como ya se ha mencionado, Espana debe adaptar esta legislacion a las
nuevas normas europeas. Sin embargo, en la fecha de publicacion de este
articulo, las directivas mencionadas en el apartado de Introduccion atan no se
han transpuesto a la legislacion nacional espanola, de modo que el derecho
manifiesto que recogen las normas europeas todavia no se garantiza en el
contexto espanol.’?

2.2. Provision de servicios de interpretacion en los procesos penales

Al amparo de este marco legal actual tan desfasado y permisivo, que ofrece a
los jueces y magistrados la posibilidad de nombrar traductor/intérprete judi-
cial “a cualquier persona que sepa la lengua” del proceso, sin necesidad de
que se acredite ningun tipo de formacion ni de capacitacion profesional, no es
de extrafar que surjan modelos de provision de servicios que no garantizan
la calidad de las traducciones y/o interpretaciones. En los pdrrafos que siguen
se exponen los principales modelos de contratacion de traductores e intér-
pretes que existen en Espana en la actualidad (RITAP 2011: 47-71, Ortega
Herrdez 2011). Segun Ortega Herrdez (2011: 95), existen en nuestro pais tres
sistemas de contratacion de traductores e intérpretes en el ambito judicial. En
lineas generales, y sin tener en cuenta las peculiaridades de las Comunidades
Autonomas que tienen transferidas las competencias de justicia, y que son
la mayoria, los tres modelos de provision de servicios de interpretacion en
Espana son actualmente los siguientes:
— Modelo tradicional: en este modelo conviven los intérpretes en plantilla
(que acceden al puesto mediante un concurso-oposicion) con intérpretes
freelance (a los que se recurre cuando la carga de trabajo es muy elevada
y cuando se requiere interpretacion en idiomas para los que no hay intér-
pretes en plantilla).
—  Subcontratacion de servicios (“modelo de contratas”): las administra-
ciones publican una licitacion a la que se presentan empresas privadas.
El hecho de que la empresa acttie de intermediaria hace que se reduzcan

considerablemente las tarifas que reciben los intérpretes, lo cual a su vez
hace que muchos profesionales no acepten las condiciones impuestas

3. Al cierre de este articulo, el proceso de trasposicion de las directivas se estaba desa-
rrollando, principalmente a través de dos proyectos de ley: estatuto de la victima, que
incorpora por primera vez en Espana el derecho de las victimas a intérprete, y la modi-
ficacion de la LECr, que reconoce el derecho de las victimas y encausados a intérpretes
profesionales y cualificados.

MonTI 7 (2015: 9-40). ISSN 1889-4178



16 Blasco Mayor, Maria Jestus & Maribel del Pozo Trivifio

por las empresas concesionarias y que estas contraten a personas sin ape-
nas formacion ni experiencia.*

—  Gestion integral publica de servicios de traduccion e interpretacion judi-
cial: en este modelo, exclusivo de la provincia de Las Palmas, un unico
traductor-intérprete en plantilla se encarga de coordinar a todos los
demds intérpretes. Este modelo, a pesar de no ser perfecto, tiene ciertas
ventajas, como el hecho de que, al no haber intermediarios, los traduc-
tores e intérpretes cobren las tarifas integras que paga el Estado y de que
hay un intérprete que ejerce cierto control sobre la calidad.

Desafortunadamente, el modelo que se ha impuesto en los ultimos afos en
la mayor parte del territorio espafiol es el llamado “modelo de contratas”,
mediante el cual la Administracion, a través de licitacion publica, contrata a
empresas privadas los servicios de traduccion e interpretacion en los tribu-
nales y también en la policia (Ortega Herrdez & Foulquié Rubio 2008: 125).
Dichas empresas son las encargadas de escoger a los traductores e intérpretes,
de establecer los requisitos para su contratacion (minimos en la mayoria de
los casos), asi como de determinar sus condiciones de trabajo: horario, remu-
neracion, y demds. Este modelo de contratas esta redundando de forma muy
negativa en la calidad de las interpretaciones asi como en la percepcion social
que se tiene de la profesion. Por todo ello, existen numerosos colectivos que,
tanto desde el mundo profesional como académico, estan luchando por poner
freno a esta practica al tiempo que proponen féormulas alternativas que velen
por la calidad de la traduccion y la interpretacion, y por la racionalizacion del
gasto (De Luna Jiménez de Parga 2009).

Una vez analizada la situacion en la que se encuentra actualmente la
interpretacion en los tribunales espafnioles con respecto a la legislacion y a la
provision de servicios, podemos concluir que Espana debe recorrer un largo
camino para poder cumplir con los preceptos de la Directiva 2010/64/UE.

3. Registros de intérpretes judiciales

Como ya se ha mencionado, uno de los mecanismos que la Directiva propone
a los Estados Miembros para asegurar la calidad de la interpretacion judicial
es la creacion de “uno o varios registros de traductores e intérpretes indepen-
dientes debidamente cualificados” (Art.5.2). Asi pues, los Estados Miembros
deberan crear registros cuyos miembros cumplan una serie de requisitos que
garanticen su solvencia profesional. En los siguientes subapartados se abordan

4. Existen numerosas quejas y denuncias sobre los perjuicios que causa la contratacion
de traductores e intérpretes no profesionales en diversos ambitos de la justicia (Handi
2012; De Luna Jiménez de Parga 2009).
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algunas cuestiones importantes relacionadas con los registros de traductores e
intérpretes y se realiza una propuesta de registro para Espana.

3.1. Definicion del concepto

Segun Corsellis, Cambridge, Glegg & Robson (2007: 140), una profesion es
un grupo de personas que comparten un saber hacer experto, que profesan un
codigo de valores para proteger a sus clientes, sus conocimientos y colegas y
van mas alld del interés personal de sus miembros. Para cumplir los requisitos
establecidos en dicho codigo, los profesionales establecen sistemas naciona-
les, transparentes, sistematicos, que rinden cuentas, entre los que se incluyen
la seleccion, formacion, acreditacion, pertenencia a un registro, promocion
de buenas précticas, control de la calidad y establecimiento de procedimien-
tos disciplinarios. Como indican las autoras, esta definicion ya aparecia en
el primer proyecto europeo sobre el derecho procesal a interpretacion en la
justicia europea, Grotius 98/GR/131 (Hertog 2001), sobre la equivalencia de
estandares de interpretacion y traduccion en todos los Estados Miembros, y
fue aceptada por la Comision Europea (Corsellis et al 2007: 140). Las autoras
explican que no se refieren a un mero listado como registro:

[...] such a register is therefore, not a list or a directory but the public mani-
festation of a professional structure and of its integrity (op.cit.:141).

Mas recientemente, el equipo de expertos europeos del proyecto Qualitas’
(Giambruno 2014: 250) define el concepto de registro profesional como sigue:
An independent voluntary or statutory body that registers and makes avail-
able the details of individuals who meet its criteria in terms of qualifications,
experience and security clearance, and have agreed to observe its code of
ethics/conduct along with its disciplinary procedures when any breach of

the code is alleged. A professional register goes further than just a database
or list.

Este concepto de registro como 6rgano “oficial” de profesionales cualificados
e independientes, que se rige por normas oficiales a la vez que garantiza la
independencia de los profesionales registrados, comprobando cualificaciones,
experiencia, antecedentes penales y el cumplimiento de un codigo ético, y no
un mero listado o base de datos, es el que inspira la Directiva 2010/64/UE. En
el ambito europeo, la creacion de registros nacionales tiene como propdsito
establecer un sistema que permita a las autoridades de los diferentes Estados
Miembros identificar y localizar intérpretes cualificados e independientes en

5. http://www.qualitas-project.eu/
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todos los paises de la UE sin tener que dudar de la calidad o legitimidad de
sus servicios. Para lograr este objetivo, tiene que haber cierta uniformidad o
armonizacion en cuanto a los criterios minimos que deben reunir los profesio-
nales de la interpretacion en cada uno de los Estados Miembros. Un registro
que no garantice la calidad necesaria no contribuye a la confianza mutua ni a
la seguridad juridica deseadas (Blasco Mayor et al. 2013, Blasco Mayor 2013).

A continuacion analizaremos la situacion actual en Espana y las distintas
posibilidades sobre la creacion y gestion de un registro de intérpretes y tra-
ductores judiciales.

3.2. Situacion actual en Espaiia

En la actualidad existe en Espana un listado de traductores-intérpretes jura-
dos gestionado por el Ministerio de Asuntos Exteriores y de Cooperacion.
Para constar en el listado es necesario haber superado las pruebas convoca-
das por la Oficina de Interpretacion de Lenguas (OIL), o haber obtenido el
reconocimiento de dicha Oficina por haber cursado y superado determina-
dos créditos en traduccion juridica e interpretacion de la extinta Licenciatura
en Traduccion e Interpretacion® (Orden AEX/1971/2002, de 12 de julio, por la
que se establecen los requisitos y el procedimiento para la obtencion del nombra-
miento de intérprete jurado por los licenciados en Traduccion e Interpretacion).
En cuanto a las pruebas realizadas por la OIL para conceder el titulo de tra-
ductor-intérprete jurado (Vigier Moreno 2010: 26), se trata de una traduccion
directa general, una traduccion inversa de un texto juridico y una entrevista
con los candidatos para asegurarse de que son capaces de hablar las lenguas
de trabajo con fluidez. Ninguna de estas pruebas esta relacionada con conoci-
mientos sobre el ambito judicial ni con la capacidad de interpretar, por lo que
parece claro que la palabra “intérprete” no deberia formar parte del titulo ya
que no se comprueba la capacidad de los candidatos para interpretar, y solo
conduce a mayor confusion con respecto al perfil profesional de los intérpre-
tes en Espana.’

6. “Licenciatura” era la denominacion del titulo que ha pasado a denominarse “grado” tras
las modificaciones introducidas con la adaptacion al Espacio Europeo de Educacion
Superior.

7. Originalmente el titulo se denominaba “intérprete jurado”, sin la palabra traductor, de
introduccion reciente. Se ha mantenido la denominacion “intérprete” como un vestigio
del origen del titulo, otorgado a los primeros intérpretes de las Américas y que data del
siglo XVI (Penarroja Fa 2004). Dicha denominacion resulta anacronica y no se adectia
a la realidad profesional europea (Blasco Mayor 2013).
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La OIL publica en su web un listado de traductores-intérpretes jurados
que puede ser consultado por cualquier ciudadano que requiera de los servi-
cios de estos profesionales. Esta ordenado por lenguas y se limita a proporcio-
nar el nombre y los datos de contacto de las personas que ostentan el titulo
de traductor-intérprete jurado. Muy pocos titulados trabajan como intérpretes
en el ambito de la justicia penal; la mayoria trabajan en casos civiles y en tra-
ducciones juradas de documentos de diversa indole por tratarse de trabajos
bien remunerados y con prestigio social.

La OIL no realiza ningun control de calidad sobre el desempeiio profesio-
nal de las personas a quienes acredita ni se encarga de la formacion continua
y promocion profesional de sus titulados. Las caracteristicas de las pruebas o
el panorama profesional en el que habitualmente se circunscribe la actividad
de los traductores-intérpretes jurados, totalmente al margen de los distintos
perfiles que se dibujan en el ambito judicial, no pueden garantizar aprioris-
ticamente, o por si mismas, que sus titulados estén capacitados para actuar
como intérpretes judiciales.

En Espana, pues, no existe registro ni listado alguno de intérpretes judi-
ciales. Puesto que, como se ha indicado en el apartado 2.2, la provision del
servicio se ha licitado a empresas privadas, son estas quienes deciden a quién
enviar a trabajar como intérprete. En la mayoria de los casos, las personas
que actuan como intérpretes no son profesionales ni traductores-intérpretes
jurados, no han cursado estudios de Traduccion e Interpretacion, ni estudios
superiores. Este modelo de gestion externa del servicio ha conducido al des-
garro del tejido profesional en el ambito judicial, que puede mejorar sensible-
mente si se desarrolla un nuevo modelo que siga los mandatos de la Directiva
2010/64/UE, comenzando por el disefio y creacion de un registro profesional
de intérpretes y traductores judiciales en Espana segin los mecanismos ya
aprobados por la Comisién Europea en 2001.

3.3 Propuesta de registro para Espaiia

Para nuestra propuesta de un registro profesional en Espana nos basaremos
en el modelo ya propuesto en el informe elaborado por la Conferencia de
Centros y Departamentos Universitarios de Traduccion e Interpretacion de
Espania (en adelante CCDUTI) para el Ministerio de Justicia espanol sobre
la transposicion de la Directiva 2010/64/UE (Blasco Mayor et al. 2013), en el
que participaron activamente las autoras del presente articulo. Dicho informe
toma como referencia las normas establecidas en el National Register of
Public Service Interpreters (NRPSI) del Reino Unido, por tratarse del registro
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de referencia en toda Europa, y con toda probabilidad el modelo de registro en
el que se inspira la Directiva 2010/64/UE, adaptandolas a la realidad espanola:

a) El registro debe tener normas claras y transparentes.

b) Sus miembros deben ser intérpretes y/o traductores cualificados e
independientes.

¢) Deben someterse a un codigo deontologico.

d) Deben estar libres de antecedentes penales.

e) Deben abonar unas tarifas a modo de colegio profesional.

f) Deben renovar periédicamente la pertenencia al mismo. Se deben estable-
cer pautas para la renovacion, entre las que pueden incluirse la experien-
cia demostrable en el ambito judicial y la realizacion de cursos de forma-
cion continua, o bien volver a examinarse si esos criterios de renovacion
no se han cumplido.

g) El uso del registro debe ser gratuito.

h) Se podran contemplar distintas categorias segun las lenguas y el tipo de
acreditacion del candidato.

i) El registro debe ser nacional, si bien debido a que las comunidades auto-
nomas con lenguas propias tienen transferidas las competencias de Justi-
cia, podria pensarse también en registros que incluyeran a profesionales
que trabajen con dichas lenguas.

El acceso al registro deberia realizarse en todos los casos mediante prueba de
acreditacion fiable y validada, tal y como se explica en el apartado 5. Puesto
que el Ministerio de Justicia es la institucion responsable de la transposicion
de la Directiva, y por tanto de su cumplimiento, amén de la provision del ser-
vicio, parece logico pensar que deberia ser también responsable del proceso
de acreditacion. Para su disefio y el proceso de evaluacion, el Ministerio debe
contar con la colaboracion de expertos académicos y profesionales. Alterna-
tivamente, la acreditacion podria ser administrada por un instituto interuni-
versitario creado a tal efecto, mediante convenio con el Ministerio de Justicia.

Otra posibilidad, considerando la organizacion territorial, politica y admi-
nistrativa del estado espafol en comunidades autonomas, la mayoria de ellas®
con competencias en la administracion de justicia, es la creacion de cole-
gios profesionales de traductores e intérpretes en cada comunidad auténoma,
encargados de la provision del servicio y la gestion del registro. Esta moda-
lidad ya se utiliza para la gestion y la provision del servicio de los abogados

8. Andalucia, Aragon, Asturias, Canarias, Cantabria, Cataluna, Comunidad Valenciana,
Galicia, Madrid, Navarra, Pais Vasco, La Rioja. Comunidades no transferidas: Castilla
y Leon, Castilla-La Mancha, Extremadura, Murcia, Ceuta y Melilla. Fuente: https:/
www.administraciondejusticia.gob.es/paj/PA_WebApp_SGNT]J_NPA]J/descarga/08c_
Doc_Estad%C3%ADstico_Traspasos_Competencias_Admon_de_Justicia.
pdf?idFile=f96d9863-3b11-49a8-a64f-330eeac35158 (consultada el 5/11/2014).
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del turno de oficio en la administracion de justicia espanola. El papel de los
colegios profesionales en Espana tiene una larga tradicion en el desarrollo y
la evolucion de las profesiones liberales. Segin la legislacion espafola vigente
sobre colegios profesionales, que data del ano 1974 (Ley 2/1974, de 13 de
febrero, sobre Colegios Profesionales),’ en su art. 1.1, “los colegios profesiona-
les son Corporaciones de derecho ptiblico, amparadas por la ley y reconoci-
das por el Estado, con personalidad juridica propia y plena capacidad para el
cumplimiento de sus fines”, y segun 1.3:

...son fines esenciales en dichas Corporaciones la ordenacion del ejercicio

de las profesiones, la representacion institucional exclusiva de las mismas

cuando estén sujetas a colegiacion obligatoria, la defensa de los intereses

profesionales de los colegiados, y la proteccion de los intereses de los con-

sumidores y usuarios de los servicios de sus colegiados, todo ello sin perjui-

cio de la competencia de la Administracion Publica por razén de la relacion
funcionarial.

Por la estructura y naturaleza juridica de los propios colegios, serian estos,
de hecho, las instituciones mejor equipadas para asumir las competencias
que se derivan de la Directiva. Por un lado, en su seno podria acogerse el
registro, y al igual que en el caso de los abogados del turno de oficio, ges-
tionar el servicio abasteciendo de intérpretes y traductores registrados para
los juzgados y policia de la zona. Por otro lado, en colaboracion con exper-
tos de las universidades, y a través de un Consejo General de Colegios de
Traductores e Intérpretes, podrian asimismo encargarse de los procesos de
comprobacion de antecedentes penales de los candidatos, administracion y
evaluacion de los examenes especificos relativos a la acreditacion requerida
para acceder al registro de intérpretes y traductores judiciales a la que se alude
en el apartado 5. Ademds, los colegios se encargarian de velar por la calidad
de los servicios que prestan sus colegiados, puesto que es una de sus misiones
principales, cooperando con las autoridades judiciales en el establecimiento
de mecanismos de control de la calidad, tanto aprioristicos (acceso mediante
examen, formacion continua de sus miembros) como a posteriori [evaluacion
de grabaciones y otros mecanismos de control de la calidad (Vidal Fernandez
2007, Arangtiena Fanego 2007), aplicacion de procedimientos disciplinarios,
etc.], en consonancia con el articulo 2, apartado 8, el articulo 3, apartado 9;
y el articulo 5 de la Directiva. Por ultimo, y en cooperacion con los colegios
de abogados, escuelas judiciales y academias de policia, se podrian impartir

9. Ultima actualizacién, publicada el 23/12/2009, en vigor a partir del 27/12/2009.
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cursos formativos a estos operadores judiciales, tal y como establece la Direc-
tiva en su articulo 6 (véase apartado 6 del presente articulo).
Como quiera que la creacion de colegios en las comunidades autonomas
y el desarrollo de un examen requieren, ademas del desarrollo de norma-
tiva legal, de un tiempo considerable de ejecucion, se podria crear un pri-
mer registro “provisional” y establecer una etapa de transitoriedad que debera
tener una fecha de caducidad, a cuyo vencimiento las personas interesadas en
seguir en el registro deberan haber cumplido una serie de requisitos. Durante
dicha etapa de transitoriedad se podria contemplar en principio la incorpora-
cion al registro “provisional” en los siguientes casos:
— Graduados/Licenciados en Traduccion e Interpretacion que puedan
demostrar experiencia profesional real en el ambito judicial.
— Traductores-intérpretes jurados (MAEC) que puedan demostrar expe-
riencia real en el ambito judicial.
— Enel caso de las lenguas de menor difusion, se podria incluir a personas
con experiencia demostrada o formacion especifica adquirida en otros
paises.

Durante dicha etapa de transitoriedad, y de manera excepcional, se podria
permitir el acceso al registro a otros titulados universitarios que tengan expe-
riencia acreditada en el campo con el fin de no bloquear el acceso de los pro-
fesionales que ya trabajan y lo hacen con solvencia.

Para aquellas lenguas en las que no existen Grados/Licenciaturas en Tra-
duccion e Interpretacion, ni filologias, debera exigirse a las personas que
deseen formar parte del registro que realicen un curso de especializacion,
que pueden realizar las universidades en colaboracion con las asociaciones
profesionales.'® En dichos casos, el Gobierno debera incentivar y apoyar eco-
nomicamente a las personas que hablan las lenguas con mayor demanda para
que cursen estos estudios.

Si se plantea un reconocimiento de traductores e intérpretes judiciales
pertenecientes a registros de otros Estados Miembros de la Union Europea,
tendria que garantizarse la reciprocidad, es decir, que traductores e intérpretes
judiciales espafioles acreditados para el presente registro también sean reco-
nocidos en esos mismos paises.

Una forma de garantizar la incorporacion de intérpretes cualificados en
el sistema judicial, bien sea a través de colegios, o de registros, es el estableci-
miento en la ley de un arancel profesional, al igual que en Alemania, Austria y

10. Véase “cursos propios” en el punto 4.2 sobre Formacion. Dichos cursos tienen como
objetivo la formacion de perfiles profesionales con demanda en la sociedad que care-
cen de docencia reglada en los titulos oficiales.
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otros paises europeos, donde la tarifa que se abone a los intérpretes por hora/
jornada estd establecida en la ley o en el instrumento juridico que regule la
implementacion de la Directiva. Con esta medida se evitaran los abusos que
actualmente cometen las empresas adjudicatarias de las licitaciones publicas
y se garantizara que los profesionales reciban una contraprestacion justa por
un trabajo que requiere gran especializacion, fomentando asi la consolidacion
de la profesion, la atraccion de talento y la calidad, que redundaran en todo
el proceso judicial. Solo asi se podran garantizar los derechos procesales, y
cumplir los mandatos establecidos en la Directiva 2010/64/UE.

En Espana existen varios antecedentes. Concretamente de aplicacion en
todos los ordenes del ambito judicial, existen los aranceles de los procura-
dores de los tribunales, contemplados en el Real Decreto 1373/2003, de 7 de
noviembre, por el que se aprueba el arancel de derechos de los procuradores de los
tribunales, por el cual se establecen tarifas muy detalladas segin los ambitos y
el volumen del servicio de dichos profesionales.

En todo caso, el registro debera observar las maximas de cualificacion
e independencia de sus miembros, por lo que no deberd ser dependiente ni
estar al servicio particular de ningtin organismo o entidad judicial o policial.

4. Formacion en interpretacion judicial

Han pasado ya algunos afios desde que Gile escribiera:

[...] the training of professional translators and interpreters is still based
essentially on professional experience, introspection, intuition and negotia-
tions between trainers on methods and modalities rather than on research
(2009:3).
En los ultimos anos se ha experimentado un crecimiento exponencial en
investigacion tanto sobre diddctica de la traduccion y la interpretacion gene-
ral como sobre la diddctica de la traduccion y la interpretacion especializadas
y, por ende, de la interpretacion judicial. Al mismo tiempo, en los ultimos
anos la oferta formativa universitaria en traduccion e interpretacion ha cre-
cido enormemente, tanto en Espana como fuera de nuestro pais. No obstante,
la oferta de formacion en traduccion e interpretacion judicial sigue siendo
escasa y en la mayoria de los casos se limita a unos modulos especificos den-
tro de los programas generales de grado y posgrado. En el presente apar-
tado se analiza la oferta formativa existente en la actualidad en Europa, y mds
especificamente en Espana, y se realiza una propuesta de ensenanza de la
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traduccion e interpretacion judicial'' que pueda dar respuesta a la creciente
demanda existente en la actualidad y que se verd incrementada una vez que se
articulen los mecanismos para la transposicion de la Directiva y la creacion de
registros de intérpretes cualificados.

4.1. Formacion reglada

En numerosos paises europeos (Reino Unido, Alemania, Austria, Paises Bajos,
Bélgica, Italia, etc.) existen estudios universitarios de Grado y Master en tra-
duccion e interpretacion.'? En cuanto a la formacion de Master en traduccion
e interpretacion judicial, la mayoria de los Estados Miembros ofrece algun
tipo de ensenanzas pero, o bien estan integradas dentro de denominaciones
mas amplias, como Master en traduccion e interpretacion, o bien se incluyen
en masteres mas especificos como son los dedicados a la formacion en inter-
pretacion para los servicios publicos, la cual incluye, ademas de la judicial,
la interpretacion policial, sanitaria y en el ambito educativo y de los servicios
sociales. Por ejemplo, en el Reino Unido hay masteres que incluyen forma-
cion en Tel (Traduccion e Interpretacion) en los servicios publicos (como por
ejemplo el de la University of Surrey), pero ninguno especializado exclusiva-
mente en interpretacion judicial. En Paises Bajos, el Stichting Instituut van
Gerechtstolken & -Vertalers (SIGV)" ofrece formacion especializada y una
acreditacion especifica para traductores e intérpretes judiciales en 20 idiomas.

En nuestro pais, sobre 20 universidades publicas y algunas privadas ofre-
cen estudios de Grado en Tel (Baxter 2014) y algunas de ellas ofrecen estu-
dios de Master que incluyen formacion en interpretacion judicial y traduc-
cion juridica. La formacion de Master disponible actualmente en Espana es
la siguiente:

— Master Universitario en Comunicacion Intercultural, Interpretacion y

Traduccion en los Servicios Publicos (Universidad de Alcala de Hena-
res), miembro de la Red de Masteres Europeos EMT Network.

— Master en Traduccion Juridica e Interpretacion Judicial (Universitat
Autonoma de Barcelona).

11. Propuesta basada en el Informe realizado por Blasco et al. (2013) para el Ministerio
de Justicia.

12. El proyecto OPTIMALE, Optimising Translator Training, financiado por UE, ha rea-
lizado un mapa interactivo que ofrece informacion actualizada sobre formacion en
traduccion e interpretacion en la UE (http://www.translator-training.eu/).

13. http://www.sigv.nl/
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—  Master Universitario en Traduccion Juridico-Financiera (Universidad
Pontificia Comillas de Madrid ICADE-ICAI), miembro de la Red de Mas-
teres Europeos EMT Network.

—  Master Universitario en Traduccion Institucional (Universitat d’Alacant-
Universitat Jaume I — Universitat de Valencia).

Ninguno de estos titulos esta especificamente orientado a la interpretacion en
el ambito judicial (si bien el de la Universidad Autonoma de Barcelona es el
que presenta un perfil mds especifico). Sin embargo, es posible que todos ellos
puedan actualizar sus contenidos para que aumenten los créditos dedicados
a estas disciplinas. Existen hasta otros nueve masteres en traduccion especia-
lizada ofrecidos por otras universidades espanolas; algunos de ellos incluyen
modulos de interpretacion judicial o traduccion juridica, pero de forma mas
residual.

En relacion con las lenguas de menor difusion, cabe destacar que el men-
cionado Mdster Universitario en Traduccion e Interpretacion en los Servicios
Publicos, de la Universidad de Alcala de Henares, ofrece formacion hasta en
10 pares de lenguas, con especial atencion a lenguas consideradas de menor
difusion que son, en realidad, las de mayor demanda en instancias judicia-
les. Las combinaciones linguisticas en las que se imparte formacion junto
con el espanol son: aleman, arabe, bulgaro, chino, francés, inglés, portugués,
rumano, ruso y polaco.

4.2. Formacion no reglada: cursos propios universitarios

Un ejemplo de formacion no reglada en el ambito europeo es el Reino Unido,
donde se ofrecen cursos universitarios de preparacion para el examen de acre-
ditacion oficial del CIoL, el llamado Diploma in Public Service Interpreting
(DPSI); tal es el caso del Diploma in Legal Interpreting'* de la Universidad de
Middlesex, con 45 créditos, y formacion en 14 pares de lenguas.

En Espana, la Ley Orgdnica 6/2001, de 21 de diciembre, de Universidades, en
su art. 34.3, otorga a las universidades, en uso de su autonomia, la posibilidad
de dispensar ensenianzas conducentes a la obtencion de diplomas o titulos
propios, asi como ensenanzas de formacion a lo largo de toda la vida. Estos
titulos propios parecen ser una via adecuada para cubrir la laguna existente
en la formacion de intérpretes judiciales, pues como sefiala el reglamento de
29 de mayo de 2013 que regula estos titulos de la Universidad de La Laguna,

[...] estas ensenanzas, cuyo interés radica en responder, de manera agil y efi-
caz, a las demandas sociales de tipo cultural, cientifico, artistico o profesional,

14. http://www.mdx.ac.uk/courses/undergraduate/legal-interpreting
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complementan el conjunto de ensefianzas curriculares oficiales y forman
parte, junto con estas ultimas, de la oferta docente de cada Universidad, con-
tribuyendo, en consecuencia, a dotarla de un perfil propio. La posibilidad de
impartir todas estas ensenanzas no oficiales cubre una importante laguna en
la oferta universitaria, de forma que permite a la Universidad responder al
reto de la creciente competitividad del mercado laboral que exige una mayor
cualificacion a todos los trabajadores.

En la actualidad, existen en Espana dos cursos propios de postgrado que
incluyen formacion en traduccion e interpretacion judicial, pero no de forma
exclusiva, sino dentro de un programa general de interpretacion para los
servicios publicos (hospitales, centros educativos, servicios sociales, entre
otros). Dichos cursos son:
— Diploma de especializacion en Traduccion e Interpretacion para los Ser-
vicios Comunitarios (Universidad de La Laguna).?

— Diplomatura de Postgrado en Interpretacion en los Servicios Publicos de
Catalufia (Universitat Autonoma de Barcelona).!®

En ambos cursos, se presta especial atencion a las lenguas de menor difusion.
El primero ofrece formacion en inglés, francés, aleman y ruso; y el segundo en
arabe, chino, rumano, ruso, inglés y francés.

4.3. Propuesta de formacion en interpretacion judicial

La formacion de intérpretes judiciales debe basarse en tres pilares fundamen-
tales. Por un lado, debe incluir el aprendizaje de las técnicas, modalidades y
estrategias de interpretacion en sede judicial y policial. Por otro lado, debe
incluir formacion sobre derecho comparado en las combinaciones lingiisticas
pertinentes'” y, por ultimo, debe abordar la deontologia de la profesion (Due-
nas Gonzalez, Vasquez & Mikkelson 1991: 202). De cara al cuamplimiento de
unos requisitos comunes para todos los traductores e intérpretes de la UE,
consideramos que los contenidos y el formato de esta formacion deberian
estar sancionados por la propia CE con la colaboracion y el asesoramiento de

15. http://experto.webs.ull.es/

16. http://www.uab.es/servlet/Satellite/postgrado/diplomatura-de-postgrado-en-interpre-
tacion-en-los-servicios-publicos-de-cataluna-arabe-chino-rumano-ruso-ingles-fran-
ces-/datos-basicos-1206597472083.html/param1-2996_es/param2-2009/

17. Los intérpretes que trabajan en paises con sistemas judiciales inquisitoriales (Espana,
Francia, Italia), requieren mds formacion sobre el sistema procesal penal y la termino-
logia judicial que los que lo hacen en paises con sistemas adversariales (Reino Unido,
Estados Unidos) (Giambruno 2014).
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expertos académicos y profesionales y, por supuesto, en consonancia con los
distintos organismos acreditadores que se creen en cada Estado Miembro.'®

Dicha formacion especifica podrian impartirla las universidades mediante
la organizacion de Cursos propios y Diplomas, siguiendo el modelo de los que
ya existen, con la colaboracion de profesionales con experiencia en el sector."
Con el fin de abaratar los costes que implica la constitucion de tribunales
en muchos pares de lenguas, y de garantizar la homogeneidad del proceso,
podria establecerse un tribunal evaluador unico para todo el pais.

En el caso de las lenguas de menor difusion, la formacion no estaria tan
centrada en las propias lenguas, ya que seria practicamente imposible dispo-
ner de formadores en todas las combinaciones linguisticas. El alumnado que
desee acceder a la formacion deberia acreditar conocimientos de la lengua
espanola y de la lengua con la que tiene intencion de trabajar como intérprete
judicial, y dicha acreditacion de conocimientos lingtisticos debera hacerse de
conformidad con criterios homogéneos previstos en la normativa establecida
para tal fin.

En todos los casos la formacion estaria siempre encaminada al ejercicio
practico de la profesion, por lo que, ademads de incluir ejercicios que simulen
situaciones reales, también seria conveniente que incluyera practicas tutela-
das siempre por profesionales, asi como visitas a los juzgados y a dependen-
cias policiales.

5. Sistema de acreditacion de intérpretes judiciales

Para hablar con propiedad sobre un proceso de acreditacion en Espana, es
necesario, en primer lugar, acotar conceptos. Segun la RAE, acreditacion es
un “documento que acredita la condicion de una persona y su facultad para
desempenar determinada actividad o cargo”, y certificacion es “un documento
en que se asegura la verdad de un hecho”. Creemos que el término “acre-
ditacion” en espanol seria el mas apropiado en el contexto que nos ocupa.
Siguiendo dichas definiciones, en Espana no existe un sistema o proceso de
acreditacion en interpretacion judicial, entendiendo por tal un procedimiento
previamente establecido, en el cual los candidatos deben demostrar una des-
treza suficiente, es decir, que ofrezca garantias de calidad, al realizar una serie
de pruebas diseniadas con métodos fiables y basadas en la realidad profesional.

18. Véase informe final de Grotius project I (2001/GRP/015), Aequitas - Access to Justice
across Language and Culture in the EU.
19. Véase articulo de Hertog en este mismo volumen.
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Dicho procedimiento o sistema, para ofrecer garantias de calidad, debe ser
diseniado y evaluado por expertos externos.

Para el ambito estadounidense citaremos a Mikkelson (2013: 66), quien
apunta que las organizaciones son acreditadas y los individuos certificados.
Ademas, incluye las licencias como alternativa a la certificacion aunque éstas
se refieren normalmente a autorizaciones institucionales concedidas a indivi-
duos que han demostrado ciertas competencias para desarrollar una actividad
por un periodo de tiempo determinado. En las profesiones en las que existen
licencias, estas son un requisito legal para ejercerlas, de modo que quien no
tiene licencia no puede usar el titulo ni proveer el servicio. Por el contrario,
una certificacion suele ser un proceso voluntario al cual se somete un indivi-
duo, llevada a cabo normalmente por una asociacion profesional o institucion
académica basada en la competencia demostrada y otros criterios como la
experiencia profesional (Mikkelson 2013: 67).

5.1. Acreditacion y estatus socio-profesional

En otras profesiones consolidadas, como la de abogado o ingeniero, son las
propias asociaciones o colegios profesionales las que promueven las certifica-
ciones “voluntarias”. Con ellas se persigue ofrecer a los usuarios de los servi-
cios profesionales garantias de que si contratan los servicios de un profesional
acreditado, estos seran de calidad. A los profesionales acreditados les garantiza
un prestigio y visibilidad profesionales, acceso a bolsas de empleo, asistencia
en la movilidad en la Union Europea, acceso a un seguro de Responsabilidad
Civil, formacion continua y otras ventajas de indole profesional.*® En Espana
no existe actualmente ningun organismo o colegio profesional de intérpretes
judiciales que realice dichas funciones.

En Espana, en el polo opuesto a los perfiles profesionales consolidados
y en proceso de continua evolucion, se encuentra la interpretacion judicial,
una actividad que actualmente carece de definicion clara, prestigio profesio-
nal y reconocimiento social. Por un lado, existen los intérpretes de planti-
lla (funcionarios o contratados laborales), tanto en el Ministerio de Justicia
como en el Ministerio del Interior, que cada vez son menos y que subsisten
a duras penas (Ortega Herrdez 2011). Por otro lado, en los dltimos anos,
tanto el Ministerio de Justicia como el Ministerio del Interior generalmente se

20. En Espafa existen corporaciones profesionales como COGITI http://www.cogiti.es/
Paginas/Ficha.aspx?IdMenu=A2238BD0-3048-4D9D-AB8C-C91COFDFD475
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abastecen de “intérpretes” a través de las empresas privadas que han ganado
una licitacion publica.?!

El perfil profesional de intérprete judicial que se propone en la actualidad,
y en el que se inspira la Directiva cuando se refiere a “intérpretes cualificados
e independientes”, es el del intérprete judicial como profesional autonomo
y que ha obtenido una cualificacion especifica que le capacita para ejercer
en el mercado profesional. Al igual que en una gran mayoria de profesiones
liberales, tras obtener un titulo superior universitario especifico que le habi-
lita para el desempeno de su trabajo, el intérprete autonomo busca y obtiene
empleo de una variedad de fuentes laborales, tanto en el ambito judicial o
juridico (casos y mediacion civil, notarias), como en el ambito mas genera-
lista de la interpretacion de conferencias (congresos, jornadas, cursos) y de
la traduccion. No es logico pensar que se pueda subsistir inicamente de una
sola fuente de ingresos en el mercado libre, por lo que el intérprete cualifi-
cado normalmente trabajara para distintos empleadores, tanto publicos como
privados, e incluso diversificara su oferta, ampliando su perfil al de traductor.
En estos mismos términos se plantea el perfil de intérprete judicial en Status
Quaestionis (Hertog 2008), proyecto financiado por la Direccion General de
Justicia de la Comision Europea que analiza el estado de la interpretacion
judicial en Europa por medio de cuestionarios respondidos por autoridades
judiciales e intérpretes de los Estados Miembros.

5.2. Acreditacion y trastorno del mercado espariol

Junto con el desarrollo e implantacion de un sistema de acreditacion de intér-
pretes judiciales, el principal obstaculo para la regulacion del acceso a la
profesion es el fenomeno que Witter-Merithew & Johnson (2004: 20, apud
Mikkelson 2013: 71) denominan trastorno del mercado o market disorder,*
del cual Espana es un buen exponente:

Defined as the current state of the interpreting market that reflects significant

instability related to minimum standards for entry into the field and the lack

of consistent and reliable professional control over the variables impacting

the effective delivery of interpreting services (e.g., introduction into the field,

working conditions, job descriptions, role and responsibility, wages).

21. Véase apartado 2.2 y Giambruno (2014: 174).
22. Wallace, en este mismo volumen, relaciona el fenomeno con la ausencia de registros
profesionales.
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En el caso espanol, el problema se ve agravado por la situacion de auténtico
oligopolio existente en la provision del servicio, en manos de empresas inte-
resadas en contratar a intérpretes a precios infimos con el fin de incrementar
sus beneficios. Esto hace que las personas que trabajan como intérpretes no
se molesten en obtener una formacion, costosa en tiempo y dinero. Sin incen-
tivos como la perspectiva de acceso a una profesion dignamente remunerada
y prestigiosa, no habrd intérpretes que deseen formarse y acreditarse, y por
tanto que garanticen una minima calidad de las interpretaciones en los pro-
cesos judiciales.

A esta situacion hay que anadir la disparidad de denominaciones, titulos
e instituciones acreditadoras de intérpretes en Espana, que aportan confu-
sion al ya escasamente perfilado panorama profesional. Es necesario que los
titulos sean univocos y con descripciones claras acerca de las competencias
para las que habilitan. En este sentido, las universidades espafiolas estan rea-
lizando un gran esfuerzo por vincularse todavia mas a la profesion mediante
la colaboracién constante con intérpretes en activo, el desarrollo de jornadas
y cursos con una clara orientacion al mercado profesional, y la incorporacion
y descripcion de las competencias profesionales en sus titulos.

5.3. Propuesta de acreditacion europea: el proyecto QUALITAS

En el seno de Qualitas: Assessing Legal Interpreting Quality through Testing and
Certification (Giambruno 2014), proyecto financiado por el programa Justicia
Penal de la Union Europea para la homogenizacion del sistema de acreditacion
de intérpretes judiciales en Europa, catorce expertos de siete paises europeos
han analizado y disefiado un sistema de acreditacion para intérpretes judicia-
les basandose en experiencias que han funcionado tanto en Europa como en
otros paises (Estados Unidos, Canadd, Australia) asi como en la aplicacion
de criterios y técnicas psicométricas de desarrollo de pruebas de evaluacion.
El proyecto ha realizado un amplio y detallado estudio sobre el sistema de
acreditacion de intérpretes judiciales, tratando los siguientes puntos:
— Destrezas basicas minimas y conocimientos legales y profesionales que
deberian comprobarse en cualquier sistema de acreditacion de intérpre-
tes judiciales
—  Principios basicos de disefio de pruebas y psicometria, asi como su apli-
cacion en pruebas para intérpretes judiciales con ejemplos
—  Criterios para la seleccion de intérpretes en lenguas de menor difusion
— Aplicacion de nuevas tecnologias a la interpretacion judicial y policial:
Interpretacion remota (telefonica o por videoconferencia)
—  Organizacion, administracion y gestion de un sistema de acreditacion de
intérpretes judiciales.
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5.4. Propuesta de acreditacion de intérpretes judiciales en Espaiia

La propuesta de acreditacion para Espana que presentamos a continuacion
esta inspirada en gran medida en el informe de la CCDUTI para el Ministerio
de Justicia (Blasco Mayor et al. 2013), y los resultados del proyecto Qualitas
(Giambruno 2014).

5.4.1. Requisitos previos a la acreditacion

Es importante establecer los requisitos previos que deben reunir los candi-
datos para presentarse al proceso de acreditacion. Entre los factores que hay
que considerar se incluyen la formacion académica, la experiencia laboral
acreditada, y algunos criterios de indole personal como pueden ser una edad
minima, la nacionalidad/ciudadania o el no tener antecedentes penales, entre
otros. Estos datos se podrian comprobar en una fase previa al proceso de acre-
ditacion por medio de una aplicacion informatica que excluyese automatica-
mente a los candidatos que no reuniesen los requisitos establecidos.

5.4.2. Dominio de los idiomas

Por la alta capacitacion requerida para el ejercicio de la interpretacion judi-
cial, creemos que los posibles candidatos a la acreditacion deben ser, siempre
que sea posible, titulados superiores y demostrar una competencia lingiistica
de nativo o casi nativo. Asi, el nivel C2, segiun el Marco Comun Europeo de
Referencia para las Lenguas (MCERL), es el nivel recomendado; sin embargo,
es necesario comprobar los niveles reales de los candidatos, incluyendo el
manejo de registros, el lenguaje especializado y la terminologia técnica, entre
otros elementos. Una opcion para determinar si se ha alcanzado el nivel
requerido es por medio de una “prueba eliminatoria” (screening exam) que
puede ser de tipo test, pues es menos costoso que realizar un examen ante un
tribunal. Solo las personas que superen este test de nivel lingaistico podran
acceder a la segunda fase del proceso.

5.4.3. Conocimientos del sistema legal y codigos deontologicos/de buenas
practicas

En el ambito de la interpretacion judicial, es universalmente reconocido que
los procesos de acreditacion deben incluir una evaluacion de los conocimien-
tos de los sistemas legales y de las normas de comportamiento profesional
establecidas. Si un traductor o intérprete no conoce los elementos basicos del
sistema en el que va a trabajar (estructura, procesos, derechos, instituciones,
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participantes y demas), la posibilidad de cometer un error al trabajar en un
entorno real aumenta exponencialmente.

Lo mismo se puede decir en relacion con la deontologia. Conocer y
comprender los limites del comportamiento ético es imprescindible en este
ambito. La evaluacion de estos conocimientos puede incluirse en un ejercicio
eliminatorio general para todos los idiomas.

5.4.4. Elaboracion de un instrumento de evaluacion de la interpretacion

Se trata de un proceso complejo que debe ser desarrollado por expertos de
distintos campos, entre los que se deberia incluir a expertos lingtistas, intér-
pretes experimentados, especialistas en psicometria, juristas y autoridades
gubernamentales o representantes de los organismos que tengan funciones
de control, supervision o regulacion en el sistema judicial. A continuacion
se presentan los principales factores que es necesario tener en cuenta en la
elaboracion de un instrumento de evaluacion:

a) Tipo de acreditacion y caracteristicas basicas de las pruebas

Los candidatos deberdan acreditarse por separado de cada combinacion de
lenguas en las que deseen ejercer (espanol-inglés, espanol-arabe, espanol-
rumano, etc.). Siguiendo a Van Deemter, Maxwell-Hislop & Townsley (2014),
lo imprescindible en la elaboracion de un examen de interpretacion es que
debe basarse en la ejecucion de tareas auténticas, es decir, en la realidad pro-
fesional de un intérprete que trabaja en el ambito judicial (performance-based)
y ser evaluado segun parametros preestablecidos, es decir, no condicionados
por el nimero de candidatos o las necesidades del sistema judicial (criterion-
referenced). Estos dos conceptos, procedentes de la psicometria, no se pueden
modificar si se quiere lograr un examen valido y fiable.

En cuanto a la evaluacion, ademads, es necesario garantizar la fiabilidad
entre los evaluadores para garantizar que cada ejercicio reciba un trato similar
y que aprobar no dependa del evaluador en particular asignado para evaluar
al candidato (inter-rater reliability) ni de los animos o situaciones puntua-
les de un evaluador que reciba decenas de ejercicios para evaluar (intra-rater
reliability).

b) Organizacion administrativa del examen de acreditacion en traduccion e
interpretacion judicial

En este apartado se recogen algunos aspectos importantes relacionados
con la realizacion de los procesos de acreditacion que no tienen que ver
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especificamente con los ejercicios en si, pero que son de igual importancia
y contribuyen a que el proceso elaborado produzca los resultados deseados:

— Identificar a expertos que puedan formar parte del equipo de elaboracion
de los examenes, el personal que va a encargarse de la realizacion de las
sesiones de evaluacion, y los evaluadores. Cada grupo debe participar en
sesiones de orientacion para garantizar una correcta administracion de
los exdmenes.

— Determinar las necesidades logisticas (espacios, equipo informatico,
acustica, entre otros). El uso de tecnologias digitales en linea reduce
en gran medida el coste y procedimiento administrativo de las pruebas,
como ha demostrado el programa de evaluacion de intérpretes en linea
desarrollado por Middlesex University (Braun, Sandrelli & Townsley
2014: 120).

—  Desarrollar materiales para los candidatos con informacion sobre los
requisitos, el proceso de inscripcion, el formato del examen, tarifas, pla-
zos, e incluso algunos ejercicios a modo de ejemplo. El desarrollo de
esta informacion sera clave para atraer a candidatos cualificados y asi
evitar el coste elevado de realizar un examen con candidatos que no han
logrado todavia los niveles necesarios para alcanzar el éxito esperado en
el examen.

Podemos concluir, por tanto, que el proceso de evaluacion y acreditacion
de intérpretes judiciales no es una tarea sencilla. Sin embargo, como se ha
demostrado en parrafos anteriores, en los ultimos anos se ha avanzado mucho
en la investigacion e implementacion de sistemas que tienen en cuenta tanto
el objetivo de dicho proceso como las dificultades que entrana. Solo hace falta
que los gobiernos de los Estados Miembros se convenzan de que el proceso
de evaluacion y acreditacion de los candidatos a intérprete judicial es esencial
para garantizar su competencia.

6. Formacion de operadores judiciales para trabajar con intérpretes

Por ultimo, pero no por ello menos importante, queremos abordar aqui la
cuestion recogida en el articulo 6 de la Directiva 2010/64/UE sobre la for-
macién de personal judicial para trabajar con intérpretes. Concretamente el
articulo 6 insta a los Estados Miembros a
...solicitar a los responsables de la formacion de los jueces, fiscales y personal
judicial que participen en procesos penales el que presten una atencion parti-

cular a las particularidades de la comunicacion con la ayuda de un intérprete,
de manera que se garantice una comunicacion efectiva y eficaz.

Consideramos que la formacion de agentes judiciales tiene una importancia
capital si se quiere conseguir la calidad de la interpretacion a la que alude la
Directiva a lo largo de su articulado.
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Los sistemas de justicia son engranajes complejos en los que intervienen
multiples agentes. En la ultima década se han multiplicado los procesos pena-
les con elementos extranjeros, “sea personales (victimas, imputados, testi-
gos, peritos) o materiales (transacciones financieras internacionales, pruebas
situadas en otro pais, etc.)”, segin indica Carmona Ruano (2013: IX). En este
nuevo escenario judicial, y siguiendo al mismo autor refiriéndose a los jueces,

no podemos permanecer pasivos y permitir que la irrupcion de la dimension

internacional en los procesos suponga un obstaculo: por el contrario, hemos

de asegurar no solo que los jueces y tribunales de nuestros paises puedan

afrontar estas circunstancias con normalidad, sino que ademds seamos capa-

ces de obtener todas las enormes posibilidades que nos ofrecen las nuevas
formas de cooperacion que se estan creando (Carmona Ruano 2013: X).

La normalidad y posibilidades de cooperacion a las que alude Carmona Ruano
pasan por la indefectible tarea de traslacion de informacion, documentos e
intercambios entre jurisdicciones y, por tanto, de unas lenguas a otras. Los
jueces, abogados y demads operadores judiciales que trabajan actualmente en
el sistema de justicia espafiol rara vez trabajan con intérpretes profesionales,
de ahi su absoluto desconocimiento de la actuacion y comportamiento de
un intérprete profesional, y de como realizar su trabajo con la mayor eficacia
posible si necesitan la asistencia de un intérprete.

La colaboracion entre juristas e intérpretes profesionales es, sin embargo,
una reivindicacion antigua del colectivo de intérpretes judiciales profesiona-
les espaiioles, quienes “destacan la imperiosa necesidad de formar adecuada-
mente a los jueces, fiscales, policias, y en general todos los sujetos llamados
a intervenir junto al intérprete” (Vidal Fernandez 2007: 224). Es, por tanto,
necesaria su formacion a través de los cursos que se organizan dentro de sus
corporaciones y asociaciones profesionales, y corresponde a las autoridades
judiciales trasladar esta funcion formativa a las mismas. A continuacion cita-
remos las organizaciones judiciales mas relevantes en Espana: Consejo Gene-
ral del Poder Judicial, Red Judicial Espanola de Cooperacion Judicial Interna-
cional (REJUE), Red de Expertos en Derechos de la Union Europea (REDUE),
Red Judicial Europea (RJE), Eurojust. De entre las asociaciones de jueces,
magistrados, fiscales y abogados destacan Jueces para la Democracia, Jueces
Francisco de Vitoria, Asociacion de la Magistratura, Union Progresista de Fis-
cales, Asociacion de Fiscales, Consejo General de la Abogacia, entre otros.

Igualmente importante es la formacion de los Cuerpos y Fuerzas de Segu-
ridad del Estado, pues forman parte del proceso penal durante la fase de ins-
truccion, y su actuacion requiere con frecuencia de la asistencia de intérprete.
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Las escuelas mads destacadas son la Escuela Nacional de Policia, el Centro de
Altos Estudios Policiales y las academias de la Guardia Civil.

No hay que olvidar a los futuros operadores legales que ya pueden recibir
formacion durante su etapa universitaria a través de las Escuelas de Préctica
Juridica de Colegios de Abogados y Universidades, y también en los Masteres
de abogacia, puesto que en su futuro profesional se encontrardan en mas de
una ocasion con la necesidad de recurrir a un intérprete para entrevistarse con
su cliente o con los testigos, o intervenir en un juicio asistido por intérprete.

Por ultimo, se debe incluir en este colectivo a los equipos forenses, que
con frecuencia trabajan asistidos por intérpretes en su trabajo cotidiano.

En recientes publicaciones tanto europeas (Corsellis, Clement & Vanden
Bosch 2011; Townsley 2013) como nacionales (Blasco Mayor 2014), orien-
tadas especificamente a la formacion de operadores judiciales, se indican las
caracteristicas que debe poseer un intérprete judicial profesional, como detec-
tar si el comportamiento del intérprete es profesional, y pautas para trabajar
eficazmente con la asistencia de intérprete durante el proceso penal. Mediante
un entrenamiento breve pero intensivo,” los operadores judiciales maximiza-
ran el rendimiento de su trabajo al ser asistidos por intérpretes, lo cual redun-
dara en beneficio de todos los implicados, del funcionamiento de la justicia
espanola, y de la salvaguarda de los derechos fundamentales.

7. Conclusiones

La construccion de la Union Europea ha hecho surgir un actor de suma impor-
tancia en el concierto internacional al crear un espacio de libertad, seguridad
y justicia. Dentro de ese espacio es prioritario garantizar una serie de derechos
entre los que se encuentran el derecho a la defensa y el derecho a un juicio
justo, los cuales incluyen el derecho a la informacion de acusados y victimas
y, por ende, el derecho a interpretacion y traduccion en el caso de las personas
que no hablan o no entienden la lengua del procedimiento. La UE ha tomado
ya solidas medidas para garantizar esos derechos, no solo de jure sino también
de facto y por ello es importante que los Estados Miembros se rijan por ese
mismo espiritu a la hora de transponer las normas europeas a la legislacion
nacional.

Nos encontramos, pues, en un momento historico en el que Espana, como
los demads Estados de la UE, tiene la oportunidad de crear un marco legislativo
que no solo garantice el derecho a interpretacion y traduccion en los procesos

23. Véase el articulo de Hale sobre formacion de jueces para trabajar con intérpretes en
este mismo volumen.
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penales (garantia de jure), sino también que ese derecho sea efectivo mediante
un servicio de calidad prestado por profesionales formados y acreditados para
tal fin (garantia de facto).

En este sentido, los Estados Miembros deberdan crear mecanismos para
garantizar la calidad de la interpretacion judicial, entre los que cabe destacar
un registro profesional, cuyo acceso deberia regirse por criterios objetivos,
medibles y fiables. El mejor modo de garantizar dichos criterios es desarro-
llar un sistema de acreditacion. En cualquier caso, lo mas importante es que
el registro sea independiente, que opere a favor de los intereses del sistema
de justicia, de los profesionales de la traduccion y la interpretacion y de la
sociedad en general, y que exista un entendimiento claro y consensuado de
su cometido y del importante papel que tiene.

Resulta logico pensar que para que pueda haber intérpretes profesiona-
les cualificados es necesario que exista una oferta formativa que pueda dar
respuesta a las demandas reales de nuestra sociedad. Por ello, desde las insti-
tuciones responsables de la formacion debe existir un compromiso claro con
este cometido y articular ofertas que respondan a estas necesidades, tanto en
términos de contenidos como de formato.

La creacion de un proceso para la acreditacion de intérpretes que pres-
ten sus servicios en el sistema de justicia es de suma importancia para las
partes implicadas directamente en un proceso penal, pero también lo es para
la sociedad en general. La inversion inicial en términos de mano de obra y
fondos economicos se vera ampliamente compensada por los beneficios para
todos, puesto que se establecerd un sistema correctamente configurado y apli-
cado que agilice los procesos judiciales y aporte calidad y profesionalidad a
los mismos.

Es imprescindible implicar y formar a los agentes que intervienen en el
proceso penal sobre cémo se trabaja con intérpretes. El sistema judicial es un
engranaje del cual forman parte los intérpretes: desde las diligencias previas
llevadas a cabo por los cuerpos de seguridad, pasando por los jueces, aboga-
dos, secretarios judiciales, equipos forenses; todo el conjunto de operadores
que intervienen en el proceso penal debe conocer qué es un intérprete y como
trabajar con la asistencia de estos profesionales.

Las autoridades europeas han demostrado su voluntad de fomentar la
calidad en la interpretacion judicial en Europa con la aprobacion de directivas
sobre los derechos fundamentales de acusados, testigos y victimas, y finan-
ciando costosos proyectos a través de la Direccion General de Justicia de la
Comision Europea. Los gobiernos de los Estados Miembros y las administra-
ciones de justicia deberian demostrar su voluntad de modificar la situacion
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mediante los mecanismos legales que tienen a su disposicion, ya que la defensa
de los derechos fundamentales recae finalmente en los propios Estados.
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Abstract

The publication in the European Union of Directive 2010/64/EU of the European Par-
liament and of the Council of 20 October 2010 on the right to interpretation and trans-
lation in criminal proceedings has been a turning point in a great number of aspects
related to court and police interpretation. The main objective of the Directive is to
ensure quality legal interpretation throughout the process, as part of the right to de-
fence and to a fair trial.

Spain, as a Member State of the EU, has the obligation to transpose this Europe-
an Directive into its domestic law. Therefore, this is a historic moment in which two
main factors converge: the need to change the legislation to bring it in line with the
new Directive and the need to implement measures to ensure compliance with new
mandates.

This paper reviews the present state of legal interpretation in Spain from the point
of view of legislation and that of service provision and analyses the measures that
Spain should take to ensure that court and police interpretations are carried out with
due guarantees. These measures include the training of interpreters and legal opera-
tors, the creation of accreditation systems and records, as well as the consolidation of
the professional profile of interpreters.
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Resumen

La publicacion en la Unioén Europea de la Directiva 2010/64/UE del Parlamento Europeo
y del Consejo, de 20 de octubre, relativa al derecho a interpretacion y traduccion en los
procesos penales ha marcado un antes y un después en una gran cantidad de aspectos
relacionados con la interpretacion en sede judicial y policial. Esta norma tiene como
principal objetivo garantizar la interpretacion judicial de calidad durante todo el pro-
ceso, como parte del derecho a la defensa y a un juicio justo.

Espafia, como Estado Miembro de la UE, tiene la obligacion de transponer la
norma europea a su derecho interno. Se trata, pues, de un momento histérico en el
que confluyen dos factores principales: la necesidad de cambiar la legislacion para
adaptarla a la nueva norma y la necesidad de implementar medidas para garantizar el
cumplimiento de los nuevos mandatos.

En el presente articulo se realiza una revision del estado de la cuestion sobre
la interpretacion judicial en Espana desde el punto de vista de la legislacion y de la
provision de servicios, y se analizan las medidas que debe tomar nuestro pais para
garantizar que la interpretacion en los tribunales de justicia se lleva a cabo con las
debidas garantias. Estas medidas incluyen la formacion de intérpretes y de operadores
judiciales, la creacion de sistemas de acreditacion y registros, asi como la consolida-
cion del perfil profesional de los intérpretes.

Keywords: Legal interpreting. Professionalization. Training. Accreditation. Register.

Palabras clave: Interpretacion judicial. Profesionalizacion. Formacion. Acreditacion.
Registro

Editorial article, received on December 1, 2014.
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1. Introduction

One of the pillars on which the European and the international framework of
human rights is based on, is the prohibition of both direct and indirect dis-
crimination. In this regard, the provision of interpreters to persons involved
in judicial proceedings and who do not speak the official language(s) is a key
measure to ensure non-discrimination from access to justice.

As part of its commitment to the creation of a plan of freedom, security
and justice, the EU has developed a roadmap and has taken a series of steps
which are described in recital 9 of Directive 2013/48:

On 30 November 2009, the Council adopted a Resolution on a Roadmap for

strengthening the procedural rights of suspected or accused persons in crimi-

nal proceedings (hereinafter ‘the Roadmap’). Taking a step-by-step approach,

the Roadmap calls for the adoption of measures regarding the right to trans-

lation and interpretation (measure A), the right to information on rights

and information about the charges (measure B), the right to legal advice and
legal aid (measure C), the right to communicate with relatives, employers
and consular authorities (measure D), and special safeguards for suspects or
accused persons who are vulnerable (measure E). The Roadmap emphasises
that the order of the rights is only indicative and thus implies that it may be
changed in accordance with priorities. The Roadmap is designed to operate

as a whole; only when all its components are implemented will its benefits
be felt in full.

Measure A has been materialised with the publication of Directive 2010/64/EU
of the European Parliament and of the Council of 20 October 2010 on the right to
interpretation and translation in criminal proceedings (hereinafter referred to as
“the Directive”) which sets out common minimum standards for EU Member
States on the right to interpretation and translation in criminal proceedings
and obliges Member States to transpose the Directive before October 2013.
The Directive firstly provides the right to interpretation and translation to
persons who do not speak or understand the language of the procedure. This
right must be provided from the moment these persons are informed that
they are suspected or accused of a criminal offence, up to the end of the crim-
inal proceedings, including sentencing and ruling on appeal. The new Euro-
pean standard also establishes that an interpreter should be made available
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for the persons concerned to communicate with their legal counsel on mat-
ters related directly to any questioning or hearing during the proceedings.
Another requirement of the Directive is to ensure that Member States, within
a reasonable time period, provide the suspected or accused persons with a
written translation of essential documents, namely of any decision depriving
them of liberty, charge or indictment and judgment.!

The objective of the Directive is that Member States establish mechanisms
to ensure quality translation and interpretation in criminal proceedings in
order to safeguard the right to defence and the right to a fair trial, and to
strengthen mutual confidence between Member States.

As a mechanism for ensuring quality, the Directive urges Member States
to set up “a register or registers of independent translators and interpreters
who are appropriately qualified”. In order to comply with the recommen-
dation of the Directive, Member States must set up registers such that their
members comply with a set of requirements that guarantee their professional
solvency. To that end, they must have adequate training and must furthermore
pass some objective accreditation tests. The notion “independent” cited in
the Directive is not entirely clear since in a Spanish context, it may refer to
interpreters that are not linked to any particular body, businesses or institu-
tions, or that there is no conflict of interest with the person or persons they
are interpreting for.

Spain, as a Member State of the EU, must also transpose the Directive into
its national legislation since its current legislation is completely outdated,
which has led to the presence of several systems for the provision of transla-
tion and interpretation services that in no way guarantee effective legal pro-
tection and the right to defence, which are obligations of the Rule of Law (see
section 2 herein).

As part of the work plan and measures established by the EU and described
hereinabove, the guarantees provided in Directive 2010/64/EU have been fur-
thermore reinforced by another three Directives:

—  Directive 2012/13/EU OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL of 22 May 2012 on the right to information in criminal
proceedings.

—  Directive 2012/29/EU OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL of 25 October 2012 establishing minimum standards on the

rights, support and protection of victims of crime, and replacing Council
framework Decision 2001/220/JHA.

1. For a detailed study of Directive 2010/64/EU, see the article by Hertog in this same
volume.
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—  Directive 2013/48/EC of the European Parliament and of the Council of 22
October 2013 on the right of access to a lawyer in criminal proceedings and
in European arrest warrant proceedings, and on the right to have a third
party informed upon deprivation of liberty and to communicate with third
persons and with consular authorities while deprived of liberty.

All of them consider the right to translation and interpretation as a de facto
guarantee so that victims and defendants can enforce their rights.

This paper briefly reviews the current situation of legal interpretation in
Spain, from a legislative and service provision point of view (RITAP 2011,
Ortega Herrdez 2011, Del Pozo Trivino 2013, Blasco Mayor 2013, Del Pozo
Trivino & Borja Albi 2014) and analyses the diverse mechanisms for setting
up registers of legal translators and interpreters with a view to providing infor-
mation on the steps Spain should take to correctly transpose the European
Directives mentioned above (Corsellis, Cambridge, Glegg & Robson 2007,
Blasco Mayor 2013; Del Pozo Trivifio 2013; Del Pozo Trivino & Borja Albi
2014). It likewise discusses the several training and accreditation models in
judicial interpretation (Blasco Mayor, Del Pozo Triviio, Giambruno, Martin,
Ortega Arjonilla, Rodriguez Ortega & Valero Garcés 2013; Giambruno 2014;
Blasco Mayor 2013; Mikkelson 2014) and the training of legal operators to
work with interpreters (Blasco Mayor 2014; Corsellis, Clement & Vanden
Bosch 2011). Special attention has been paid both to the particularities of the
so-called “less widely used languages” (which are currently the most used in
Spanish courts) as well as to the regulation and consolidation of professional
interpreters (Del Pozo Triviiio 2013, Blasco Mayor 2013, Mikkelson 1996).

2. Current Situation of translation and interpretation in criminal
proceedings in Spain

2.1. Spanish law on translation and interpretation in criminal proceedings

This section briefly reviews the Spanish legislation on the right to translation
and interpretation, especially in criminal proceedings. The Ley de Enjuiciam-
iento Criminal (LECr)[Code of Criminal Procedure], when referring to the
stage of preliminary investigation called “sumario” within the regular proce-
dure, followed for crimes punishable by more than nine years in prison, in its
Article 440, literally reads as follows:

If the witness does not understand or speak Spanish, an interpreter shall

be appointed, who shall swear to perform his duty well and faithfully. This

method shall be used to question the witness and to receive his/her answers,
which shall be channelled through the interpreter. In this case, the procedural
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declaration shall be recorded in the language of the witness and then trans-
lated into Spanish [Translated by authors].

This LECr, in its Article 441, makes reference to the qualification and accred-
itation of the interpreters, as follows:
The interpreter shall be elected from among persons with a title, if any avail-
able in the town. In default thereof, a teacher of the corresponding language

shall be appointed, failing which any person that knows the language shall be
appointed [Translated by authors].

As can be seen, the LECr, which was enacted in 1882, in theory establishes
an order of priority, since it states that the judge shall first choose “those
who have the title”, followed by “the teacher of the corresponding language”
and, finally, “any person who knows the language”. However, the summary
procedure applicable when the deprivation of liberty is less than nine years,
does not even mention the order of preference established for the regular
procedure, but literally states that the interpreter does not need to have an
official title:
When the accused or witnesses do not speak or understand Spanish, the pro-

visions of articles 398, 440 and 441 shall apply, there being no need for the
interpreter appointed to have an official title [Translated by authors].

As pointed out by the White Paper on Institutional Translation and Interpreta-
tion (RITAP 2011: 19), “The articles of the LECr have become obsolete, are
characteristic of the 19" century and do not reflect the transformation under-
gone in the Spanish society”. On the other hand, the Organic Law of the Judi-
ciary, in its Article 231, provides that judges and magistrates have the power
to appoint any person as an interpreter during oral proceedings.

As has already been mentioned, Spain must adapt this legislation to the
new European rules. However, on the date of publication of this Article, the
Directives mentioned in the introduction paragraph have not yet been trans-
posed into Spanish legislation such that the self-evident right contained in the
European rules is still not guaranteed in the Spanish context.?

2. At the time of writing this paper, the process of transposition of the Directives is being
implemented, primarily through two draft bills: statute of the victim, which for the first
time in Spain incorporates the right of victims to an interpreter, and the modification
of the LECr, which recognises the right of the victims and defendants to qualified and
professional interpreters.
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2.2. Provision of interpretation and translation services in criminal proceedings

Under the current outdated and permissive legal framework which offers
judges and magistrates the possibility of appointing “any person who knows
the language” as a court interpreter, without the need for any type of accred-
ited training and professional capacity, it is not surprising then that this leads
to service provision models that do not guarantee the quality of interpreta-
tions. The following paragraphs set out the main models currently used to
recruit legal interpreters in Spain (RITAP 2011: 47-71, Ortega Herrdez 2011).
According to Ortega Herrdez (2011: 95), Spain has three systems for recruit-
ment of court interpreters.” Generally speaking, and without taking into
account the peculiarities of the Autonomous Communities to which compe-
tences in the field of justice have been transferred (which are the majority),
the three models currently used for the provision of translation and interpre-
tation services in Spain are:

—  The traditional model: in this model there is coexistence of the in-house
interpreters (who access the position through a competitive exam) and
the freelance interpreters (who are hired when workload is very high and
whenever interpretation is required into languages for which in-house
interpreters are not available).

— Outsourcing of services: administrations publish a tender to which pri-
vate companies present bids. The fact that the company acts as an inter-
mediary means that the rates received by interpreters are reduced signif-
icantly, which in turn means that many professionals do not accept the
terms and conditions imposed by the companies awarded the bid and
the companies in turn seek to recruit people with little or no training or
experience.*

— Integral public management of legal interpretation and translation ser-
vices: this model, unique to the province of Las Palmas, is based on the
presence of a single in-house interpreter to coordinate and supervise
the interpreters’ team. This model, despite not being perfect, has certain
advantages such as the absence of intermediaries, and thus translators
and interpreters are paid full rates by the State, and also the presence of
an interpreter who applies quality control to some extent.

Unfortunately, the model that has succeeded over the past years in most parts
of Spain is the so-called “outsourcing model”, by which the Administration,
through a public tender, hires private companies to provide interpretation and

3. And police interpreters, except for the third model, that only applies to interpreting in
the courts.

4. There are numerous complaints and allegations about the damage caused through
recruitment of non-professional translators and interpreters in the several fields of jus-
tice (Handi 2012; De Luna Jiménez de Parga 2009).
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translation services in court and police settings (Ortega Herrdez & Foulquié
Rubio 2008: 125). These companies are responsible for choosing interpreters,
establishing the requirements for their employment (minimum in most cases)
and determining their work conditions: hours, remuneration, etc. This model
of hiring not only negatively affects translations and interpretations but also
affects the manner in which the profession is perceived socially. For all these
reasons, there are many groups both from the professional and the academic
world who are struggling to stop this practice while simultaneously offering
alternative formulae to ensure quality interpretation and rationalisation of
expenditure (De Luna Jiménez de Parga 2009).

After analysing the current situation of interpretation in the Spanish
courts and police’ with regard to legislation and service provision, we can
conclude that Spain has a long way to go in order to comply with the provi-
sions of Directive 2010/64/EU.

3. Registers of legal interpreters

As has already been mentioned, one of the mechanisms that the Directive
proposes to Member States to ensure quality court translation and interpre-
tation is the creation of “one or more registers for appropriately qualified
independent translators and interpreters” (Art.5.2). Therefore, Member States
must set up registers such that members comply with a set of requirements
that guarantee their professional solvency. The following sub-sections address
some important issues related to registers of translators and interpreters and
propose a register for Spain.

3.1. Definition of the concept

According to Corsellis, Cambridge, Clegg & Robson (2007: 140) “A profes-
sion is a group of people who share expert know-how, who profess a code of
ethics (to protect their customers, their knowledge and peers) and who go
beyond the personal interest of the group’s members.” To meet the require-
ments set forth in the code, these professionals establish national systems that
are transparent, systematic and accountable. These systems cater to selection,
training, accreditation, membership of register, promotion of good practices,
quality control and establishment of disciplinary procedures. As indicated
by the authors, this definition appeared in the first European project on the

5. When in need, the Spanish police may hire interpreters as freelancers without any
agency intermediation.
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procedural right to interpretation in European justice, Grotius 98/GR/131
(Hertog 2001), concerning the equivalence of translation and interpretation
standards in all EU Member States, and accepted by the European Commis-
sion (Corsellis et al. 2007: 140). The authors go a step further regarding the
register:
[...] such a register is therefore, not a list or a directory but the public mani-
festation of a professional structure and of its integrity (op.cit.:141).

More recently, the team of experts of the European project Qualitas® (Giam-
bruno 2014: 250) defines the concept of professional register as follows:
An independent voluntary or statutory body that registers and makes availa-
ble the details of individuals who meet its criteria in terms of qualifications,
experience and security clearance, and have agreed to observe its code of
ethics/conduct along with its disciplinary procedures when any breach of

the code is alleged. A professional register goes further than just a database
or list.

This concept of register that inspires Directive 2010/64/EU is not supposed to
be just a simple list or database but an “official body” of qualified independent
professionals governed by official rules, which furthermore guarantees the
independence of these registered professionals, checks their qualifications,
experience, criminal record, and compliance with the code of ethics. At the
European level, the creation of national registers is meant to establish a sys-
tem that would permit the authorities in the different Member States to iden-
tify and locate qualified independent translators and interpreters in all EU
countries without having to question the quality or legitimacy of the services
they offer. In order to achieve this goal, there must be some uniformity or har-
monisation on the subject of the minimum criteria to be met by professional
interpreters in each of the Member States. A register of operators that does not
guarantee the required quality does not contribute to mutual trust or to the
desired legal certainty (Blasco Mayor et al. 2013, Blasco Mayor 2013).

We will now analyse the current situation in Spain and present a pro-
posal for the creation and management of a register of legal translators and
interpreters.

3.2. Current situation in Spain

The Ministry of Foreign Affairs and Cooperation currently exhibits a list of
translators and interpreters under its jurisdiction. In order to appear on this

6. http://www.qualitas-project.en/
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list, candidates need to pass an exam conducted by the Ministry’s Languages
Interpretation Office (hereinafter OIL), or must obtain accreditation from this
office for having achieved certain credits in legal translation and interpreta-
tion in the now extinct Translation and Interpretation Licenciatura’ (Order-
AEX/ 1971/2002, of 12 July 2002 laying down the requirements and the procedure
for obtaining the title of sworn interpreter for Translation and Interpretation grad-
uates). In regard to the tests carried out by the OIL to grant the title of sworn
translator-interpreter (Vigier Moreno 2010: 26), they consist of a translation
from and into Spanish of a legal text, and an interview with the candidates
to ensure they speak the source and target languages fluently. None of these
tests are related to knowledge of the legal field or the ability to interpret, and
therefore it seems clear that the word “interpreter” should not be part of the
title because the candidate’s ability to interpret is not checked, which only
leads to more confusion with regard to the professional profile of interpreters
in Spain.®

The OIL publishes a list of sworn translators cum interpreters on its web-
site and the list can be consulted by any citizen who requires the services of
these professionals. It is organised by languages and contains the name and
contact details of the sworn translator cum interpreter. Very few of these pro-
fessionals work as interpreters in the field of criminal justice; the majority
work in civil cases and do sworn translations of several types of documents,
as these are well-paid jobs with social prestige.

The OIL does not perform any follow-up on the professional perfor-
mance of the sworn translators nor does it organise ongoing training and
career development programs for them. The nature of the tests or the profes-
sional scope of the activity of the sworn translators cum interpreters, which
is entirely outside the different profiles drawn in the legal field, cannot a pri-
ori ensure that these sworn translators can successfully perform as court or
police interpreters.

At present, there is neither a register nor any list of court and police inter-
preters in Spain. As indicated in section 2.2. above, this is because the provi-
sion of the service has been outsourced to private companies, and it is these

7. Licenciatura was the name of the degree prior to the EHEA changes. It is now called
Grado.

8. The title was initially called “interpreter” and did not contain the word translator, which
was recently added. The name “interpreter” was retained as a vestige of the original title
that was given to the first interpreters of the Colonial America, and dates back to the
XVI century (Penarroja 2004). That title seems anachronistic and does not conform to
the European professional profiles (Blasco Mayor 2013).
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companies who decide on which interpreters to hire. In most cases, the per-
sons working as interpreters are not professionals and neither are they sworn
translators cum interpreters. They likewise have no studies in translation and
interpretation or in languages. This outsourcing model has destroyed the pro-
fessional fabric, which can only be improved if a new model is established
in accordance with the provisions of Directive 2010/64/EU, in which the
first step would be the design and creation of a professional register of legal
interpreters and translators in Spain, in line with the mechanisms already
approved by the European Commission in 2001.

3.3. Proposal for a Register in Spain

The proposal for a professional register in Spain put forward by the authors
relies on the model already proposed in the report prepared by the Conference
of University Departments and Centres of Translation and Interpretation of
Spain (hereinafter CCDUT]I) for the Spanish Ministry of Justice on the trans-
position of Directive 2010/64/EU (Blasco Mayor et al. 2013). The authors
participated actively in writing the said report which bases its proposals in the
rules laid down in the UK’s National Register of Public Service Interpreters
(NRPSI), since it is the reference register in Europe, and is possibly the model
register that inspired Directive 2010/64/EU. Our model adapts the NRPSI
rules to the Spanish reality as follows:

a) The register must have clear and transparent rules.

b) Members must be qualified and independent interpreters and/or
translators.

¢) They must abide by a code of ethics.

d) They must have no criminal record.

e) They must pay a professional association membership fee.

f) They must periodically renew membership of the same. Guidelines for
renewal should be established, which may include demonstrable experi-
ence in the field of justice and ongoing training courses. Candidates who
fail to comply with these requisites should be re-examined.

g) The register should be free for end-users.

h) Different categories of membership can be contemplated according to the
languages and the type of accreditation of the candidate.

i) The register should be established at national level but given that the
autonomous communities’ with own languages have justice powers trans-
ferred to them, alternate registers that include professionals who work
with these languages may also be considered.

9. Or regions.
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Access to the register should in all cases be through a reliable and validated
accreditation test as explained in section 5. Given that the Ministry of Jus-
tice is the institution responsible for the transposition of the Directive and
hence of its compliance, it would only be logical to think that the Ministry
should not only be responsible for the provision of this service but also for the
accreditation process. The Ministry should avail of the collaboration of aca-
demic experts and professionals for designing the register and the evaluation
process. Alternatively, the accreditation could be managed by an inter-uni-
versity consortium created for that purpose through an agreement with the
Ministry of Justice.

Another possibility, considering the territorial, political and administra-
tive organisation of the Spanish state into autonomous communities, most
of which' have justice powers, is the creation of professional associations
called “colegios” of translators and interpreters in each autonomous commu-
nity, which shall be responsible for the service provision and management of
the register. This modality is already in use for management and provision of
duty counsel services in the Spanish administration of justice. The role of the
professional colegios in Spain has a longstanding tradition in the development
and evolution of the liberal professions. Article 1.1 of the valid Spanish legis-
lation on colegios, which dates back to the year 1974 (Law 2/1974, of 13 Feb-
ruary 1974), defines colegios as follows: “[...] corporations under public law,
protected by law and recognised by the State, with their own legal status and
full capacity to engage in their business purpose”, and Article 1.3 describes
their purpose as follows:

essential business purposes in these corporations consist of regulation of

professional activities, exclusive institutional representation of the same

when they are subject to compulsory membership, defence of the profes-
sional interests of its members, and protection of the interests of consumers
and users of the services provided by its members, without prejudice to the

powers of the Public Administration by virtue of their official relationship.
[Translated by authors]

The structure and legal nature of the colegios would make them best suited to
assume the competences derived from the Directive. On the one hand, they

10. Andalusia, Aragon, Asturias, the Canary Islands, Cantabria, Catalonia, Valencia, Gali-
cia, Madrid, Navarra, the Basque Country, La Rioja. Communities where justice pow-
ers are not transferred: Castile-Leon, Castile-La Mancha, Extremadura, Murcia, Ceuta
and Melilla. Source: https:/www.administraciondejusticia.gob.es/paj/PA_WebApp_
SGNT]J_NPAJ/descarga/08c_Doc_Estad%C3%ADstico_Traspasos_Competencias_
Admon_de_Justicia.pdf?idFile=f96d9863-3b11-49a8-a64f-330eeac35158 (consulted
on 5/11/2014).
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could be the ones running the register and just as in the case of the lawyer
colegios, also be responsible for appointing the duty interpreters and for man-
aging the service for provision of registered interpreters to courts and police
in the area. On the other hand, and in collaboration with experts from univer-
sities, and through a General Council, they could also be made responsible for
the processes of criminal background verification of candidates, and further-
more could be entrusted with administration and assessment of the specific
tests related to the accreditation required for membership on the register of
court interpreters and translators. In addition, the colegios would be respon-
sible for ensuring quality of services provided by their members because one
of their main missions is to cooperate with the judicial authorities to establish
quality control mechanisms, both a priori (access through examination, con-
tinuing professional development of its members) and a posteriori [evaluation
of recordings and other quality control mechanisms (Vidal Fernandez 2007,
Aranguena Fanego 2007), application of disciplinary procedures, and so on],
in accordance with Article 2 (8), Article 3 (9), and Article 5 of the Directive.
Finally, and in cooperation with the bar associations, law schools and police
academies, training courses to these court operators could be provided, in
accordance with Article 6 of the Directive (see section 6 of this article).

Given that the creation of colegios in the autonomous communities and
the preparation of tests require the passing of legal regulations that would
take some time, the justice administration could consider to first create a
“transitional” register with an expiry date, such that individuals interested
in continuing membership on the register after the expiry date shall have to
fulfil a set of requirements. During this transitional stage, membership to the
register could initially be considered in the following cases:

—  Graduates in Translation and Interpretation who can demonstrate real

professional experience in the legal field.
— Sworn translators cum interpreters (appointed by the OIL) who can
demonstrate real experience in the legal field.
— In the case of the less widely spoken languages, persons with proven

experience or specific training gained in other countries could also be
included.

During this transitional stage and as an exception, other graduates with
proven experience in the field can be accepted for membership to the register,
in order not to block the access of persons already working in the field and
doing a good job.

For those languages in which there are no degree programs offered in
Translation and Interpretation or in Languages, candidates shall be required
to take a specialisation course, which could be offered by universities in
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collaboration with professional associations. In such cases, the Government
should encourage and financially support the persons who speak these greatly
demanded languages to take the said courses.

If validation of legal translators and interpreters from other EU Member
States becomes an issue, then there should be a reciprocal guarantee in place,
i.e. that the Spanish accredited legal translators and interpreters must also be
recognised in these other EU Member States.

One way to ensure incorporation of qualified interpreters into the judi-
cial system, either by way of colegios or by way of registers, is through the
establishment of a professional tariff Act present in countries like Germany,
Austria and other EU Member States, where the fee to be paid to the inter-
preters per hour or per day is set in the law or the legal instrument which
regulates the implementation of the Directive. This measure would help to
avoid the abuses currently committed by companies awarded public tenders
and would furthermore ensure that professionals receive fair compensation
for work that requires high specialisation, thereby promoting consolidation
of the profession, attraction of talent and quality, which will provide benefits
to the entire judicial process. This is the only way to guarantee procedural
rights, and comply with the mandates established by Directive 2010/64/EU.

There are a number of precedents in Spain, such as the tariffs of solicitors,
which are applied throughout the justice system and which are referred to in
Royal Decree 1373/2003 of 7 November 2003, approving the fees of solicitors,
wherein detailed fees are established according to the scope and volume of
services provided by these professionals.

In any case, the register should observe the maxims of qualifications and
independence of its members, and therefore cannot be dependent on or be at
the particular service of any agency or legal/police entity.

4. Training for legal interpreters

It has been some years since Gile wrote:

[...] the training of professional translators and interpreters is still based
essentially on professional experience, introspection, intuition and negoti-
ations between trainers on methods and modalities rather than on research
(2009:3).

11. See section 4.2. on specialist and diploma programmes. The objective of these courses
is to cater to the professional profiles demanded by society whenever formal teaching
programs of official titles do not cover these languages.
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There has been an exponential growth in research in recent years, not only in
the didactics of general translation and interpretation but also in the didactics
of specialised translation and interpretation and, therefore, of court interpre-
tation. At the same time, the recent offer of university training in translation
and interpretation has grown enormously, both in Spain and abroad. How-
ever, the offer for training in court translation and interpretation remains low
and in most cases is limited to a few specific modules within the general
undergraduate and postgraduate programs. This section discusses the cur-
rent training offer in Europe, and more specifically in Spain, and a proposal
is put forward for legal translation and interpretation'? training which could
provide a response to the growing current demand that will increase once the
mechanisms for the transposition of the Directive and the creation of registers
of qualified interpreters are articulated.

4.1. Formal training: undergraduate and postgraduate

Many European countries (UK, Germany, Austria, Netherlands, Belgium,
Italy, etc.) offer university Bachelor’s and Master’s degree programs in trans-
lation and interpretation studies.” In regard to the training of Master’s pro-
grams in court translation and interpretation, the majority of the Member
States offer some type of program but they are either integrated within larger
ones, such as Master’s degree in translation and interpretation, or are included
in more specific Master’s programs such as the ones dedicated to training in
interpretation for the public services, which in addition to court interpreta-
tion also includes interpretation for the police, health, education and social
services fields. For example, the United Kingdom has Master’s programs that
include training in public services translation & interpretation (University
of Surrey), but none specialises exclusively in court interpretation. In the
Netherlands, the Stichting Instituut van Gerechtstolken & -Vertalers (SIGV)'*
offers specialised training and specific accreditation for court translators and
interpreters in 20 languages.

In Spain, about twenty public universities and some private ones offer
undergraduate programs in T&I (Baxter 2014) and some of them offer Master’s

12. Proposal based on the report written by the Conference of the Translation and Interpre-
tation Centres for the Ministry of Justice (Blasco et al. 2013).

13. The EU funded OPTIMALE - Optimizing Translator Training project offers an interac-
tive map that provides up-to-date information on training in public services translation
and interpretation in the EU (http://www.translator-training.ew/).

14. http://www.sigv.nl/
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programs that include training in court interpretation and legal translation.
The Master’s programs currently on offer in Spain are the following:

— Master’s Degree in Inter-cultural Communication, Interpretation and
Translation in the Public Services (University of Alcala de Henares), a
member of the European Masters Network (EMT).

— Master’s Degree in Legal Translation and Court Interpretation (Autono-
mous University of Barcelona).

— Master’s Degree in Legal-Financial Translation (Universidad Pontificia
Comillas ICADE (Madrid-ICAI), a member of the European Masters
Network (EMT).

— Master’s Degree in Institutional Translation (Universitat d’Alacant - Uni-
versitat Jaume I - Universitat de Valencia).

None of these programs is specifically oriented to interpretation in courts
(although the one offered at the Autonomous University of Barcelona is the
one that presents a more dedicated profile). However, all of them can update
their contents to increase credits for these disciplines. There are up to nine
other specialised translation Master’s programs offered by other Spanish uni-
versities; some of which include modules in court interpretation or legal
translation, but these are very few.

In relation to the less widely spoken languages, it should be noted that
the above-mentioned Master’s Degree in Translation and Interpretation in the
Public Services, from the University of Alcald de Henares, offers training in
up to ten language pairs, with special attention to the languages considered as
less widely spoken which are, in fact, the most demanded today in legal set-
tings. Language combinations in which training is provided along with Span-
ish are: German, Arabic, Bulgarian, Chinese, French, English, Portuguese,
Romanian, Russian and Polish.

4.2. Non-formal training: specialist and diploma programmes offered by
universities

An example of non-formal training at European level is the United Kingdom,
where university preparation courses are offered for the official Chartered
Institute of Linguists (CIOL) accreditation, the so-called Diploma in Public
Service Interpreting (DPSI); as is the case of the Diploma in Legal Interpret-
ing® offered at the University of Middlesex, with 45 credits, and training in
14 language pairs.

15. http://www.mdx.ac.uk/courses/undergraduate/legal-interpreting
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In Spain, Article 34(3) of Basic Law no. 6/2001 of 21 December 2001 of Uni-
versities grants to universities, by virtue of their autonomy, the possibility of
offering programs leading to diplomas or degrees, as well as lifelong learning
courses. These programmes seem to be an adequate way to fill the gap that
exists for legal interpreter education, as indicated in the regulation of 29 May
2013 which regulates these degrees at the University of La Laguna,

[...] these programmes, whose interest is to provide a quick and effective

response to cultural, scientific, artistic or professional social demands, com-

plement the set of regulated (official) curricular programmes and together

comprise the offer from each University, thereby contributing to providing a

unique profile to the University. The possibility of offering all these special-

ist programmes covers an important gap in the range of university studies

on offer, in that it permits the University to respond to the challenge of the

growing needs of a competitive labour market that demands highly qualified

workers [Translated by authors].

There are currently two such programmes in Spain that offer training in court
and police interpretation and translation but not on an exclusive basis. These
are set within a general Public Services Interpretation program (hospitals,
schools, social services, etc.). These courses are:
—  Specialist Diploma in Translation and Interpretation for Community Ser-
vices (University of La Laguna)'®

—  Postgraduate Diploma in Interpretation in the Public Services of Catalo-
nia (Universitat Autonoma de Barcelona)'’

Both courses pay special attention to the less widely spoken languages. The
former provides training in English, French, German and Russian; while the
latter is offered for Arabic, Chinese, Romanian, Russian, English and French.

4.3. Training proposal for legal interpretation

The training of legal interpreters should be based on three fundamental pil-
lars. On the one hand, it should include learning of interpreting techniques,
methods and strategies for court and police settings. On the other hand, it
should include training in comparative law and police proceedings in the rel-
evant language combinations'® and, finally, it should address the professional

16. http://experto.webs.ull.es/

17. http://www.uab.es/servlet/Satellite/postgrado/diplomatura-de-postgrado-en-
interpretacion-en-los-servicios-publicos-de-cataluna-arabe-chino-rumano-ruso-
ingles-frances-/datos-basicos-1206597472083.html/param1-2996_es/param2-2009/

18. Interpreters working in countries with inquisitorial judicial systems (Spain, France,
Italy) require more training in the criminal justice system and legal terminology than
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code of ethics (Duenas Gonzalez, Vasquez & Mikkelson 1991: 202). In order
to comply with the common requisites for all EU interpreters and translators,
we believe that the EU should provide guidelines on the contents and format
of this training with collaboration and advice from academics and profession-
als and, obviously, in consonance with the several accrediting bodies created
in each Member State."

Such specific training could be provided by universities through degree
and diploma programmes, in accordance with the already existing models,
and in collaboration with experienced professionals from the field.?® In order
to reduce costs incurred in the establishment of examination boards for many
language pairs and to guarantee homogeneity of the process, a single board of
evaluators could be established for the entire country.

In the case of the less widely spoken languages, training would not be so
focused on the languages themselves, since it would be practically impossible
to have trainers in all language combinations. Students wishing to get trained
would have to demonstrate knowledge of Spanish and the language in which
they wish to work as legal interpreters (not always their mother tongue), and
such accreditation of linguistic knowledge should be done pursuant to uni-
form criteria provided for in the rules established for this purpose.

Such training, in all cases, should be always geared towards hands-on
practice of the profession, and therefore, in addition to containing exercises
that simulate real-life situations, it should also include internships supervised
by professionals and visits to courts and police units.

5. Accreditation system for legal interpreters

In order to speak knowledgeably on the process of accreditation in Spain, we
need to first define the concepts. According to the Spanish Language Royal
Academy (RAE), accreditation is a “document that certifies the condition of a
person and his/her faculty to undertake a particular activity or position”, and
certification is “a document that guarantees the truth of a fact”. We believe
that the term “accreditation” in Spanish would be the most appropriate in the
present context. In accordance with these definitions, Spain does not have a
system or an accreditation process for legal interpretation. This means that it

those in countries with adversarial systems (United Kingdom, United States) (Giam-
bruno 2014).

19. See final report of Grotius project I (2001/GRP/ 015), Aequitas - Access to Justice
across Language and Culture in the EU

20. See article by Hertog in this same volume.
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does not have a previously established procedure, in which candidates must
demonstrate sufficient skills, to guarantee quality through the performance of
a set of tests designed with reliable methods and based on the reality of the
profession. Such procedure or system to guarantee quality must be designed
and evaluated by external experts.

For the English-speaking context, Mikkelson (2013: 66) explains that
organisations are accredited while individuals are certified. She furthermore
includes licensing as an alternative to certification even though it typically
refers to institutional authorisations granted to individuals who have demon-
strated certain skills for carrying out an activity over a specified period of
time. In professions with licenses, these are a legal requirement to engage in
the profession, and therefore anyone not having a license cannot use the title
or provide the service. A certification is usually a voluntary process to which
an individual submits himself/herself, normally performed by a professional
association or an academic institution and is based on proven competency
and other criteria such as professional experience (Mikkelson 2013: 67).

5.1. Accreditation and socio-professional status

In consolidated professions such as lawyers or engineers, it is the very pro-
fessional associations or bodies that promote such “voluntary” certifications.
Their aim is to guarantee quality to users of professional services when they
hire an accredited professional. The accredited professionals are likewise
guaranteed professional prestige and visibility, access to employment pools,
assistance with mobility in the European Union, access to civil liability insur-
ance, ongoing training and other professional benefits.?' Spain currently does
not have any professional body or association of legal interpreters that per-
forms these functions.

Legal interpretation in Spain is an activity that currently lacks clear defi-
nition, occupational prestige and social recognition, and therefore can be said
to lie exactly at the opposite end when compared to consolidated professional
profiles that are in constant evolution. On the one hand, there are in-house
interpreters hired by the Ministry of Justice and the Ministry of Home Affairs,
who are becoming increasingly scarce and strive to survive (Ortega Herrdez
2011). On the other hand, in recent years both the Ministry of Justice and the

21. There are professional corporations such as COGITI in Spain http://www.cogiti.es/
Paginas/Ficha.aspx?1dMenu=A2238BD0-3048-4D9D-AB8C-C91C6FDFD475
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Ministry of Home Affairs are usually provided with “interpreters” through
private companies that have won a public tender.*

The proposed legal interpreter professional profile, on which the Direc-
tive is inspired when it refers to “qualified and independent interpreters”, is
that of a self-employed professional who has obtained a specific qualification
that enables him/her to engage in a professional activity. Just like in the major-
ity of the liberal professions, after obtaining a specific university degree that
permits one to work in a profession, the self-employed interpreter seeks and
obtains work from a variety of job sources, not only in the legal or court fields
(court cases, civil mediation, notaries) but also within a general scope of con-
ference interpreting (congresses, conferences, courses), and that of transla-
tion. It would be illogical to believe that one can survive solely from just the
one source of income in the free market, and therefore qualified interpreters
normally work for several employers, both public and private, and even diver-
sify their offer by expanding their profile to that of a translator. The profile of
legal interpreter is defined along the same lines in Status Quaestionis (Hertog
2008), a project funded by the EU’s D. G. Justice that analyses the status of
legal interpretation in Europe via a questionnaire survey carried out on the
judicial authorities and interpreters in the Member States.

5.2. Accreditation and disruption of the Spanish market

Along with the creation and implementation of an accreditation system for
legal interpreters, the main obstacle for the regulation of access to the pro-
fession is the phenomenon that Witter-Merithew & Johnson (2004: 20, apud
Mikkelson 2013: 71) call disruption of the market or market disorder,? of
which Spain is a good example:

Defined as the current state of the interpreting market that reflects significant

instability related to minimum standards for entry into the field and the lack

of consistent and reliable professional control over the variables impacting

the effective delivery of interpreting services (e.g., introduction into the field,
working conditions, job descriptions, role and responsibility, wages).

In the Spanish case, the problem is compounded by the presence of a real
oligopoly for service provision, in the hands of companies interested in hiring
interpreters at ridiculously low rates in order to increase their profit. This
means that the persons working for them as interpreters do not bother to get

22. See section 2.2 and Giambruno (2014: 174).
23. Wallace, in this same volume, relates the phenomenon with the absence of professional
registers.
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training, which is costly in terms of time and money. In the absence of incen-
tives for access to a decently paid and prestigious profession, there will be no
interpreters willing to get trained and be accredited, to ensure a minimum
quality of interpretations in the legal process.

This situation is compounded by the disparity of names, titles and accred-
iting institutions for interpreters in Spain, that further add to the confusion
to the poorly profiled professional scenario. Titles need to be unambiguous
and provide clear descriptions on the competencies the title holder can per-
form. In this sense, the Spanish universities are putting great effort into the
profession through constant collaboration with active interpreters, by organ-
ising seminars and courses with a clear orientation towards the professional
market, and by including and specifying the professional competencies of
their titles.

5.3. Proposal for European accreditation: the Qualitas project

In Qualitas: Assessing Legal Interpreting Quality through Testing and Certifica-
tion (Giambruno 2014), a project funded by the EU’s Criminal Justice Pro-
gram for standardisation of the accreditation system for court interpreters
in Europe, fourteen experts from seven European countries analysed and
designed an accreditation system for legal interpreters based on experiences
that have worked in Europe and in other countries (United States, Canada,
Australia), as well as on the application of psychometric criteria and tech-
niques for developing assessment tests.
The project carried out an extensive and detailed study on the accredita-
tion system of court interpreters, along the following points:
—  Minimum basic skills and legal and professional knowledge that must be
checked in any accreditation system for legal interpreters
— Basic principles of test design and psychometrics, and application of
these in legal interpreting tests
—  Criteria for the selection of interpreters in less widely spoken languages
— Application of new technologies in police and court interpretation: video
conferencing and remote interpretation
— Organisation, administration and management of an accreditation sys-
tem for legal interpreters.

5.4. Proposal for accreditation of legal interpreters in Spain

The accreditation proposal presented below for Spain is largely inspired in the
report prepared by the CCDUTI for the Ministry of Justice (Blasco Mayor et
al. 2013), and the results of the Qualitas project (Giambruno 2014).
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5.4.1. Prerequisites to accreditation

It is important to establish the prerequisites that candidates must fulfil for
entry into the accreditation process. Among the factors that must be consid-
ered are academic training, accredited work experience and some criteria of
a personal nature such as minimum age, nationality/citizenship and no crim-
inal record, among others. These data can be checked in a phase prior to the
accreditation process by means of a computer application that automatically
excludes candidates who do not meet the established requirements.

5.4.2. Mastery of languages

The high training level needed for engaging in legal interpretation means that
potential candidates for accreditation must, whenever possible, be graduates
and demonstrate a native or near-native linguistic level. Thus, the level C2,
according to the Common European Framework of Reference for Languages
(CEFRL), is the recommended level; however, the candidate’s real proficiency
should be checked, including handling of registers, specialised vocabulary
and technical terminology, among other components. A screening exam,
which may be a multiple-choice test because it is less expensive than conduc-
ting an examination with an examinations board, is recommended to check
language proficiency. Only candidates who pass this language proficiency test
will be able to access the second phase of the process.

5.4.3. Knowledge of the legal system and code of ethics/good practice

It is universally recognised in court interpretation that the accreditation pro-
cess must include an assessment of the candidate’s knowledge of the system
and of the professional rules of conduct. If a translator or interpreter does
not know the basic elements of the system in which he/she will be working
(structure, processes, rights, institutions, participants and the like), then the
possibility of making a mistake when working in a real environment increases
exponentially.

The same can be said with regard to ethics. Knowing and understanding
the limits of ethical behaviour is essential in this area. The assessment of this
knowledge can be included in a general qualifying exercise for all languages.

5.4.4. Development of an instrument for assessment of interpretation

This is a complex process which must be designed by experts from different
fields and should include experts from linguistics, experienced interpreters
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and specialists in psychometrics, jurists and government officials or repre-
sentatives of agencies entrusted with tasks of controlling, supervising and
regulating the judicial system.

Below are the main factors which need to be taken into account when
developing an assessment tool:

a) Type of accreditation and basic characteristics of the tests

Candidates must separately accredit each language combination they would
like to work in (Spanish-English, Spanish-Arabic, Spanish-Romanian, etc.).
According to Van Deemter, Maxwell-Hislop & Townsley (2014), the first
essential for designing an interpretation examination is that it must be based
on the performance of authentic tasks, that is to say, it must be based on the
real experience of a professional interpreter who works in the judicial field
(performance-based) and should be assessed according to pre-set parameters,
i.e. not conditioned by the number of candidates or the needs of the judicial
system (criterion-referenced). These two concepts from psychometrics must
not be changed if we want to achieve a valid and reliable examination.

In regard to assessment, reliability of evaluators must be established to
ensure that each exercise will receive a similar treatment and that passing
does not depend on the particular examiner assigned to assess the candidate
(inter-rater reliability) or on the emotions or situations of an examiner who
receives dozens of exercises for assessment (intra-rater reliability).

b) Administrative organisation of the accreditation examination for legal
interpretation

This section lists some important aspects of the accreditation processes that
do not specifically deal with exercises as such but which are equally impor-
tant for the process developed to produce the desired results:

— Identification of experts that can form part of a team that prepares exam-
inations, the staff that conduct the examinations, and the examiners.
Each group should participate in orientation sessions to ensure proper
administration of examinations.

— Determination of logistics requirements (spaces, computer equipment,
acoustics, among others). The use of on-line digital technologies greatly
reduces costs and administrative procedures for examinations, as has
been demonstrated in the on-line programme for assessment of inter-
preters developed by Middlesex University (Braun, Sandrelli & Townsley
2014: 120).

— Development of materials for candidates with information on the
requirements, registration process, exam format, rates, deadlines, and
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even some exercises by way of example. The development of this infor-
mation will be crucial to attracting qualified candidates and to avoid
the high cost of performing an exam with candidates that have not yet
achieved the levels needed to get the desired success in the exam.

We can therefore conclude that the assessment and accreditation process of
court interpreters is not an easy task. However, as demonstrated in earlier
paragraphs, a lot of progress has been made lately in research and implemen-
tation of systems that take into account both the objective of the process and
the inherent difficulties. All that is needed now is that governments of the
Member States realise that the assessment and accreditation of court inter-
preting candidates is an essential process.

6. Training of legal operators to work with interpreters

Last but not the least, we would like to address the issue contained in Article
6 of Directive 2010/64/EU on training of judicial staff to work with interpret-
ers. More specifically Article 6 states that Member States:
...shall request those responsible for the training of judges, prosecutors and
judicial staff involved in criminal proceedings to pay special attention to the

particularities of communicating with the assistance of an interpreter so as to
ensure efficient and effective communication.

We believe that the training of judicial staff is of prime importance if we want
to achieve the quality of interpretation mentioned throughout the Directive.
Justice systems are complex systems with multiple actors. The last dec-
ade has seen a multiplication of criminal proceedings involving foreigners,
“either on the personal front (victims, defendants, witnesses, experts) or on
the material front (international financial transactions, evidence located in
another country, etc.)”, says Carmona Ruano (2013: IX). In this new judicial
scenario, the author’s comment on the judges:
...we cannot remain passive and let the emergence of the international
dimension in proceedings become an obstacle but rather, we should ensure
that the judges and courts in our countries are able to handle these circum-
stances normally and that we are able to benefit from all the enormous pos-
sibilities offered by the new forms of cooperation that are being created (op.
cit.:X). [Translated by authors]

The normality and possibilities of cooperation to which Carmona Ruano
refers is the exchange between jurisdictions of information and documents
from one language to another. The judges, lawyers and other court opera-
tors currently working in the Spanish justice system rarely work with pro-
fessional interpreters, hence their absolute ignorance of the performance and
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behaviour of a professional interpreter, and how to perform best with the
assistance of an interpreter.

The collaboration between lawyers and professional interpreters is a long-
standing demand from the Spanish professional legal interpreters group, who
“stress the urgent need for adequate training of judges, prosecutors, police,
and in general anyone who has to work through an interpreter” (Vidal Fernan-
dez 2007: 224). Training through courses is therefore needed and this can be
organised within their corporations and associations, and it is the judicial
authorities who should be responsible for this training role. The following
are some of the most relevant judicial organisations in Spain: Consejo Gen-
eral del Poder Judicial [General Council of the Spanish Judiciary], Red Judi-
cial Espaiiola de Cooperacion Judicial Internacional (REJUE) [Spanish Judicial
Network of International Judicial Cooperation], Red de Expertos en Derechos
de la Union Europea (REDUE) [Network of Experts in European Union Law],
Red Judicial Europea (RJE) [European Judicial Network (EJN)]|, Eurojust. The
most outstanding among the associations of judges, justices, prosecutors and
lawyers are Jueces para la Democracia [Judges for Democracy], Jueces Fran-
cisco de Vitoria [Judges Francisco de Vitoria], Asociacion de la Magistratura
[Association of Judgesl], Union Progresista de Fiscales [Progressive Union of
Public Prosecutors], Asociacion de Fiscales [Association of Public Prosecu-
tors], Consejo General de la Abogacia [General Council of Spanish Lawyers],
among others.

Equally important is the training of the State Security Forces, since they
are part of the criminal process in pre-trial proceedings, and they usually
require the assistance of an interpreter to perform their duties. The most
prominent learning centres are the National Police Academy, the Centre for
Higher Police Studies and the Civil Guard Academy.

We cannot forget either the future legal operators that can be trained dur-
ing their university education through the Schools for Legal Practice of the
Bar Associations and the Universities, and also via a Master’s programme in
Law, since their professional career will on more than one occasion require
them to work through an interpreter to interview a client or a witness, or
intervene in a trial conducted with the assistance of an interpreter.

Finally, the forensic teams, who are frequently assisted by interpreters in
their daily work, should also be included in this training group.

Recent publications at both European (Corsellis, Clement & Vanden
Bosch 2011; Townsley 2013) and national levels (Blasco Mayor 2014), spe-
cifically target the training of legal operators, and outline the requisites that
a professional legal interpreter should have, in order to help legal staff detect
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whether an interpreter has acted professionally. Guidelines for working effec-
tively with the assistance of an interpreter during the criminal process have
also been established. Brief and intense training?* can help judicial operators
to maximise their performance when working with interpreters, and this not
only benefits all persons involved but also contributes to the smooth opera-
tion of the Spanish justice system and safeguards fundamental rights.

7. Conclusions

The construction of the European Union has given rise to an actor of great
importance on the international arena by creating a space of freedom, secu-
rity and justice. This space should primarily ensure a set of rights including
the rights to defence and the right to a fair trial, which encompass the right
to information of the defendants and the victims and, therefore, the right to
interpretation and translation in the case of persons who do not speak or
understand the language of the procedure. The EU has already taken strong
measures to ensure these rights, not only de jure but also de facto, and it is
therefore important for Member States to be governed by that same spirit
when transposing the European standards into national legislation.

We are now at a historic moment in time when Spain, just like the other
EU Member States, has the opportunity to create a legislative framework that
will not only guarantee the right to translation and interpretation in criminal
proceedings (de jure guarantee), but also to make this right effective through
a quality service provided by trained professionals accredited for that purpose
(de facto guarantee).

To that end, Member States must establish mechanisms to ensure quality
legal interpretation by creating a professional register and access to the same
should be through objective, measurable and reliable criteria. The best way
to ensure compliance of these criteria is by developing an accreditation sys-
tem with an independent register that functions in the interests of the justice
system. The register should also strive towards the well-being of the transla-
tion and interpretation professionals and of society in general. Furthermore,
there should be a clear understanding and consensus on its functions and the
important role it plays.

It is logical to think that, in order to have skilled professional interpret-
ers, we need to have a training offer that would be able to respond to the
real demands from society. Therefore, the institutions responsible for training

24. See Hale on the training of judges to work with interpreters in this same volume.

MonTI 7 (2015: 41-71). ISSN 1889-4178



Legal Interpreting in Spain at a Turning Point 67

must show a clear commitment to this mission and provide training offers
that meet these needs, in terms of both content and format.

The creation of an accreditation process for interpreters who provide ser-
vices in the justice system is not only of utmost importance to the parties
directly involved in criminal proceedings but also beneficial to society in gen-
eral. The initial investment in terms of labour and economic funds will be
largely offset by the benefits gained by all, thanks to a well configured system
that will expedite the judicial process and confer quality and professionalism
to the same.

It is therefore essential to train agents that participate in criminal prosecu-
tion processes on how to best work with interpreters. Interpreters participate
in the judicial system procedures right from pre-trial proceedings carried out
by the State security forces to the later processes that involve judges, lawyers,
court clerks, forensic teams, and the entire set of operators involved in the
criminal process. All of these professionals ought to know who an interpreter
is and how to best work with his/her assistance.

The European authorities have shown a willingness to promote quality
court interpretation in Europe by creating Directives on the fundamental
rights of defendants, witnesses and victims, and also by financing expensive
projects through the EU’s D.G. Justice. Member States Governments and the
Justice Administrations should demonstrate their willingness to change the
present situation by implementing the legal mechanisms they have at their
disposal because the defence of fundamental rights is the responsibility of the
States themselves.
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Abstract

It is difficult to overestimate the importance of Directive 2010/64/EU on the right to
interpretation and translation in criminal proceedings. It is the first directive under
the Lisbon Treaty, the first directive in the field of Justice (up till then one had re-
course to framework decisions only), the first directive on language since the found-
ing treaties of the EU and, of course, the first directive on issues of translation and
interpretation. In this contribution we will discuss the relevant policy-making history
leading up to the Directive, highlight the main challenges the Directive presents to the
Member States that need to transpose this binding Directive into their own legislation
and practice and, finally, suggest a number of strategies and policies that could help
the transposition process, both in the short and long term.

Resumen

Resulta dificil sobreestimar la importancia de la Directiva 2010/64/UE del Parlamento
Europeo y del Consejo, de 20 de octubre de 2010, relativa al derecho a interpretacion
y a traduccion en los procesos penales. Se trata de la primera directiva emanada del
Tratado de Lisboa, de la primera directiva en el ambito de la justicia (hasta entonces
se recurria solamente a las decisiones marco), de la primera directiva sobre lenguas
desde los tratados fundacionales de la UE; y, por supuesto, de la primera directiva
sobre traduccion e interpretacion. En la presente publicacion, se analiza el historial
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de decisiones politicas relevantes que han llevado a la aprobacion de la Directiva, se
destacan los principales retos que presenta la Directiva para los Estados Miembros que
tienen que transponer esta norma de obligado cumplimiento a su propia legislacion y
ejercicio; y, finalmente, se sugieren una serie de estrategias y politicas que pueden ser
utiles durante el proceso de transposicion, tanto a corto como a largo plazo.

Keywords: Directive. Legal interpreting. Legal translation.

Palabras clave: Directiva. Interpretacion judicial. Traduccién judicial
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1. The background

There are a number of fundamental reasons why the EU — the Commission,
Council and Parliament — has evolved over the years from a predominantly
political and socio-economic enterprise and become increasingly proactive in
the area of justice. It was the Maastricht Treaty (1993) which first introduced
justice and home affairs as “matters of common interest” for the EU while the
Amsterdam (1999) and Nice (2000) Treaties set out the ambition to shape the
EU into “an area of freedom, security and justice”. The prime political expres-
sion of this development is the Charter of Fundamental Freedoms of the Euro-
pean Union (2000) which, in Chapter VI Justice, Articles 47 and 48 addresses
the “Right to an effective remedy and to a fair trial” and the “Presumption of
innocence and right of defence”.!

In this so-called ‘third pillar’ of the EU, the preeminent objectives were coop-
eration and mutual trust between the Member States and mutual recognition
of judicial decisions. However, it was quite clear from the beginning that such
mutual confidence by the authorities as well as citizens in the legal systems of
the Member States ultimately rests on reliable communication. This explains
why from the start of this development, the importance of competent inter-
pretation and translation in the area of justice was highlighted.

Secondly, cooperation was also urgently needed in the face of new threats
(terrorism, organized crime, human trafficking, etc.). The abolition of con-
trols at internal frontiers within the EU, the enlargement of the Union, the
dramatic events of 11 March 2004 in Madrid and 7 July 2005 in London,
reinforced the need for further cooperation in the area of criminal justice.
This objective materialized most prominently in a number of ‘Framework
Decisions’ on e.g. obtaining evidence in criminal matters, human trafficking,
money laundering, child pornography, terrorism, etc. A framework decision
was the legal instrument available to the Commission under the so-called

1. http://www.europarl.europa.eu/charter/pdf/text_en.pdf
This ‘genesis’ survey of Directive 2010/64/EU is based on a selection of relevant primary
documents only and contains no further references to publications on EU policy, law or
interpreting.
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‘third pillar’ and it required the unanimous approval of all Member States in
the EU Council. No doubt one of the most effective of these, and one that will
return later in our discussion of Directive 2010/64/EU, is the Council Frame-
work Decision of 13 June 2002 on the European Arrest Warrant and the surren-
der procedures between Member States, which replaced the divergent extradi-
tion procedures within the EU, making it easier, for example, for a Belgian
national suspected of a criminal offence in Spain to be surrendered and stand
trial there.” The issue of confidence in one another’s legal procedures is high-
lighted here in the following observation on the reliability of communication:
Few Member States accept an EAW in a language other than their official
language. This extends to requests for supplementary information [...]. The
scarcity of translation capacity in some Member States, associated costs, dif-
ficulties in translation into some of the less common languages in short peri-
ods of time or the bad quality of translations are recurrent arguments in this
regard. (Council of the European Union 26 May 2009 Crimorg 55; Cope 68;
EJ 24; Eurojust 20)
On the other hand, there was always the understanding that steps taken to
enhance the more efficient execution of justice needed to be counterbalanced
by the safeguarding of fundamental and citizens’ rights. A third reason there-
fore was the divergence among the Member States and their tenuous rela-
tionship vis-a-vis the European Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR), particularly Article 5.2 (“Everyone who
is arrested shall be informed promptly, in a language which he understands,
of the reasons for his arrest and of any charge against him.”) and Article 6.3
(“Everyone charged with a criminal offence has the following minimum
rights: a. to be informed promptly, in a language which he understands and in
detail, of the nature and cause of the accusation against him; [...] e. to have the
free assistance of an interpreter if he cannot understand or speak the language
used in court.”).? The need for better compliance with the Convention mani-
fested itself uncomfortably in the string of decisions by the European Court
of Human Rights (ECtHR) against EU Member States and it was therefore one
of the great challenges of any EU-initiative in this area to position itself in
the future much more in line with the requirements of the Convention.* After

2. OfficialJournal 18.07.2002 and http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0J:L:
2002:190:TOC

3. http://www.echr.coe.int/Documents/Convention_ENG.pdf

4. Some noteworthy cases are: Luedicke, Belkacem & Koc v. Germany (1978), Artico v.
Ttaly (1980), K. v. France (1983), Kamasinski v. Austria (1989), Brozicek v. Italy (1989),
Cuscani v. United Kingdom (2002), Conka v. Belgium (2002), Ucak v. the United King-
dom (2002), Lagerblom v. Sweden (2003), Coban v. Spain (2003 and 2006), Husain v.
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all, the procedural rights of all European citizens should be protected across
languages, cultures or impediments. Interpreters and translators therefore
constituted a critical link in the communication whenever and wherever an
EU citizen became involved in the legal system of another Member State.

This concern was obviously also sparked by the increased mobility of citi-
zens throughout Europe. They may go on holiday, study or seek employment
in another Member State and occasionally they find themselves involved in
legal problems in that country. According to Eurostat,’ the total number of
foreigners, including citizens of other EU Member States and non-EU citizens
residing in an EU country in 2013, was 20,370,366. In Germany 7,696,413
foreign residents were recorded, in Spain 5,072,680, in the United Kingdom
7,696,413, in Italy 4,387,721 and in France 4,089,051. In this envisaged “area
of freedom, security and justice” the EU needed to ensure that the rights of
its citizens, be they victims, defendants or prisoners were protected, includ-
ing when crossing borders. EU citizenship should carry with it the right to a
fair trial no matter where one is in the Union. However, citizens were facing
practical and legal difficulties when they needed to exercise the rights they
have at home in another Member State. One cannot have a fair trial if the
accused does not understand the language of the proceedings. EU citizens
should never feel that their rights are weakened because they left home. In
short, justice needed to be guaranteed across borders.

In addition, there has always been the cost issue with regard to legal
interpreting and translation (LIT). Member States were indeed spending
substantial amounts of money on LIT without any guarantees whatsoever
that quality was actually ensured. In the course of the negotiations on the
second Framework Decision proposal (cfr. infra), the Commission published
an Impact Assessment Study estimating the cost of LIT in the Member States
(Commission staff working document, Brussels, 8.7.2009; SEC(2009) 915).
For Italy, for example, the cost of interpretation in 2006 (number of criminal
proceedings involving non-nationals x €200) was assessed at €11,826,200,
the cost of translation (30 pages on average x anywhere between €255 and
€1500) at between €15,078,045 and €88,696,500. For Spain, it was assessed
at €19,485,200 for interpreting and somewhere between €24,843,630 and

Italy (2005), Hermi v. Italy (GC 2006), Isyar v. Bulgaria (2008), Panasenko v. Portugal
(2008), Baka v. Romania (2009), Diallo v. Sweden (2010), Khatchadourian v. Belgium
(2010), Mann v. the UK and Portugal (2011) etc. For an interesting presentation on the
main issues highlighted by these cases, see the contributions by James Brannan of the
ECtHR to the EULITA TRAFUT workshops at http://www.eulita.eu

5. http://epp.eurostat.ec.europa.eu
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€146,139,000 (again depending on the cost per page) for translations. The
point is not so much whether these figures were absolutely reliable and cor-
rect, but that LIT in criminal proceedings in any EU Member State involved
a considerable cost, though one that came without quality assurances. This
is clearly an untenable situation that, at least in the eyes of the Commission,
needed to be remedied.

In sum, the provision of inadequate LIT in criminal proceedings was seen
as an infringement of fundamental human rights as well as undermining the
rights of EU citizens and residents in the EU. The situation jeopardized the
principle of mutual trust between Member States and cost the system dearly
in terms of money, time and quality of justice. In the end, it prevented all legal
stakeholders from doing the professional job they wanted and needed to do.
But given the insufficient numbers of trained LITs in the Member States, the
very different quality standards, the lack of compatible national registers as
well as the lack of interdisciplinary guidelines for best practices, the need to
include LIT in any initiative ensuring stronger procedural safeguards in crim-
inal proceedings throughout the EU became an urgent priority.

2. The preliminary stages

In order to understand the content and remit of Directive 2010/64/EU, it may
be useful to retrace succinctly some of the crucial steps along the road. Fol-
lowing the Amsterdam Treaty (1999), the European Council laid down the
priorities for the Justice and Home Affairs policy areas in three subsequent
five-year action programmes, i.e. ‘Tampere’, ‘The Hague’ and ‘Stockholm’. As
indicated above, the issue of access to and quality of interpreting and trans-
lation featured right from the beginning as one of the fundamental rights
and procedural safeguards to be guaranteed. Consequently, the Action Grants
call in the first Grotius programme included LIT and invited projects in this
field. The first important and still very relevant project was Aequitas (Grotius
project 98/GR/131), which described the required LIT competences, training,
code of conduct and guidelines of good practice as well as good working
arrangements with other legal professionals.® It was followed by the Aequal-
itas project (Grotius project 2001/GRO/015), which sought to disseminate
these recommendations throughout the EU.

In 2002, the EU Commission embarked on its own initiative on ‘Pro-
cedural Safeguards in Criminal Proceedings’ with a Consultation Paper,

6. All EU projects on LIT can be consulted on the EULITA website http:/www.eulita.eu.
See under ‘LIT Materials’.
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followed by a Questionnaire for the Member States, a seminar on the Quality
of Justice and a Hearing on the Consultation Paper. This consultation round
led to a Discussion Paper and a Meeting of Experts, resulting in the publica-
tion of a Green Paper on Procedural Safeguards for Suspects and Defendants
in Criminal Proceedings throughout the European Union in February 2003
(Brussels, 19.2.2003, COM(2003) 75 final).”

It should be noted that the scope of the Green Paper was much wider than
the current Directive. It actually encompassed a package of five procedural
rights: the right to legal assistance and representation both before and at the
trial; the right to a competent, qualified interpreter and/or translator so that
the accused knows the charges brought against him/her and understands the
procedure; the right to consular assistance to foreign detainees; the right to
information on rights, including written notification of rights (the ‘letter of
rights”); and proper protection for especially vulnerable categories, i.e. the
rights of persons who cannot understand or follow the proceedings.

This Green Paper was welcomed by the LIT community as it contained
virtually everything — from training and certification to registration, code of
ethics and working arrangements with the legal professionals — that had been
proposed in the Grotius projects, which clearly had inspired the section on
LIT: Member States would be required to have a system to train LITs and a
system for their certification, including a registration system, establish con-
tinuous professional development (CPD), have a system for monitoring the
provision and quality of LIT, have a code of ethics and guidelines for good
professional working practices and offer training to judges, public prosecu-
tors and solicitors on how to work with LITs. Many other stakeholders such
as the CCBE (Conseil des Barreaux Européens), NGOs (Fair Trials Interna-
tional, Amnesty International, etc.), even the European Parliament welcomed
the proposals as well. However, some Member States were sceptical, some
downright negative: they felt the ECHR was a sufficient legal instrument to
deal with these issues and that, following the subsidiarity principle, these
matters belonged to the Member States’ prerogatives. They also felt that such
an initiative would entail an unnecessary, unwanted and overhasty harmoni-
sation of criminal law across the Member States and they were greatly con-
cerned about the financial implications of the proposals.

Nevertheless, the EU Commission moved forward on the issue with
the presentation of a Proposal for a Council Framework Decision on certain

7. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52003DC0075&-
from=EN
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Procedural Rights in Criminal Proceedings throughout the European Union
(COM (2004) 328 final — 28.4.04) .8 It is important to repeat that a framework
decision was the most binding legal instrument available in matters of justice
and that it needed unanimous approval from the Member States. The Proposal
continued the ‘package’ approach, aiming to establish common minimum
standards in the same five areas as the Green Paper. With regard to LIT, the
Proposal repeated fundamental principles such as the fact that interpretation
should be “free of charge to the suspected person”, also available to “persons
with hearing or speech impairments” and that it should be provided as soon
as possible “after it has come to light that the suspect does not understand the
language of the proceedings” (Article 6). Interestingly, the Proposal already
included “police questioning” and “meetings between the suspect and his
lawyer” as specific instances for attention. Free translation of the documents
which the defendant “needs to understand in order to have a fair trial” had to
be provided (Article 7), though the article did not identify them and put the
onus “on the competent authorities to decide what documents shall be pro-
vided in translation but the suspect’s lawyer has the right to request further
documents in translation”. Article 8 on the ‘accuracy’ of the translation and
interpretation, however, was very vague. All quality safeguards on LIT men-
tioned in the Green Paper (training, certification, a register, CPD, codes, work-
ing arrangements, etc.) had now been watered down to the mere requirement
that “The standard of interpretation and translation must be good enough”
and if not,
lawyers, judges, defendants or anyone else involved in criminal proceedings
who becomes aware that the required standard of interpretation has not been

met by a particular interpreter or in a particular case may report it so that a
replacement translator or interpreter may be provided.

Remarkably though, for sign language Article 6 required that “it is important
that only qualified and experienced sign language interpreters are assigned
for court proceedings or police interviews”. Article 9 required audio or video
recording of the proceedings as a “method of verification” of the accuracy of
the interpretation and Article 16 instituted a duty to collect data to monitor
the provision of LIT (the number of persons for whom the services of an
interpreter or translator was required, nationalities, languages, etc.). Apart
from the comprehensiveness of the Proposal, it is these two articles, no matter
how valuable (Article 9) or useful (Article 16) that would play a decisive role
in its future fate.

8. http://www.ecba.org/extdocserv/projects/ps/Latest_Council_text.pdf
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In the course of the difficult negotiations on the Proposal, the idea arose to
support the Commission momentum with a timely EU project under the then
Agis programme: Status Quaestionis: Questionnaire on the Provision of Legal
Interpreting and Translation in the EU (AGIS project JLS/2006/AG1S/052).°
This elaborate survey on LIT in the Member States showed that sufficient LIT
skills and structures were not yet in place throughout the EU and, secondly,
that although a process of development was in progress, it was still too varia-
ble in quality and quantity.

As could be expected, the responses to the proposed Framework Deci-
sion were once again quite diverse. Some Member States, the EU Parliament
and in particular its important Civil Liberties Committee and, of course, the
Commission itself, were supportive of the Proposal because it strengthened
mutual cooperation and trust and greater compliance with the Convention.
Other stakeholders (Amnesty International, the European Criminal Bar Asso-
ciation [ECBA], the LIT community, etc.), although disappointed because the
Proposal was seen as a step back from the Green Paper, supported it because it
at least laid down some minimum standards regarding procedural safeguards
in criminal proceedings. But the old arguments that the Convention and its
concomitant ECtHR case law were sufficient, that the Proposal contravened
the subsidiarity principle and that it would lead to a national legislation mud-
dle and an increase of costs, ultimately carried the day. As far as LIT was
concerned, one can imagine that some Member States balked at Article 9 (to
record and archive all interpreting in court) and Article 16 (the collection of
data). In the end, after negotiations which dragged on from 2004, six Member
States remained opposed and the Proposal was finally shelved in June 2007.

The real breakthrough came with the Stockholm ‘Roadmap’ (2009) strat-
egy, an initiative of the Swedish EU presidency (1 half 2009) to develop a
Roadmap for strengthening procedural rights of suspected or accused persons in
criminal proceedings, adopted by the Council on 30 November 2009.' It iden-
tified proposals on five legislative measures — the right to interpretation and
translation; the right to information about rights (the ‘Letter of Rights’); the
right to legal advice and legal aid; the right for a detained person to communi-
cate with family members, employers and consular authorities; and the right
to protection for vulnerable suspects — but it proposed to do so on a step by

9. Available on www.eulita.eu

10. Brussels, 18 September 2009. 13235/09. Droipen 93. Copen 166. Published Official
Journal of the European Union, 4.12.2009. See http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=0]J:C:2009:295:0001:0003:EN:PDF
See also http://www.eujusticia.net/index.php/proceduralrights
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step basis. This meant breaking up the huge package of procedural safeguards
into manageable bits — the ‘saucissonage’ strategy — and since so much work
had already been done on LIT and the feeling existed that it might be the ‘eas-
iest’ of the safeguards for which to get unanimous approval fairly quickly, the
Council agreed to put forth as a first legislative proposal a new Proposal for
a Framework Decision on the right to interpretation and translation in criminal
proceedings (Brussels, 8.7.2009, COM(2009) 338 final. 2009/0101 (CNS)."

A comparison of the two proposed framework decisions shows that the
new Proposal was definitely an improvement on the earlier one. For instance,
it again included the right to interpretation during police questioning and all
necessary meetings between the suspect and his lawyer but also in proceed-
ings for the execution of a European Arrest Warrant. This time the right of
appeal against a decision finding that there is no need for interpretation was
explicitly mentioned. As for translation, Article 3 now listed the essential doc-
uments that always needed to be translated and the fact that Member States
needed to ensure that there is a right of appeal against a decision to refuse the
translation of such documents. Article 5 on the quality of interpretation and
translation, however, again remained vague (“Interpretation and translation
shall be provided in such a way as to ensure that the suspect is fully able
to exercise his rights”), though it included in the same article the need for
“training to judges, lawyers and other relevant court personnel in order to
ensure the suspect’s ability to understand the proceedings”. Of course, Arti-
cles 9 and 16 of the earlier Proposal, which stirred so much opposition, were
gone. Although definitely a step forward, this Proposal too was, fortunately
enough, not the final word.

While negotiations on the new Proposal were under way, on the 1* Decem-
ber of 2009, the Treaty of Lisbon was signed, amending the earlier treaties on
the EU. For our purposes the following articles are crucial: Article 2 estab-
lishing the area of freedom, security and justice; Article 6 recognising that
the Charter of Fundamental Rights of the European Union shall have the same
legal value as the treaties, and that the EU as a political entity, and not only
its Member States individually, shall accede to the European Convention for the
Protection of Human Rights and Fundamental Freedoms and that these rights
shall constitute general principles of EU law. Furthermore, the European Par-
liament and the Council can become co-legislators in virtually all areas of civil
and criminal justice matters, with Article 9. 3. stating that “The Council shall
act by a qualified majority except where the Treaties provide otherwise”, thus

11. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2009:0338:FIN:EN:PDF
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allowing for far greater flexibility than previously possible when unanimity
was required in matters of justice. Given this new context, a number of Mem-
ber States, with the support of the Commission and the Parliament, decided
in March 2010 to re-submit the Proposal for a Framework Decision (the legal
instrument available until then in matters of Justice) as a directive, the legal
measure now at their disposal and one that would ensure that its provisions
would have to be implemented in the legislation and procedural practices of
the Member States.

3. Directive 2010/64/EU

It is difficult to overestimate the importance of Directive 2010/64/EU of the
European Parliament and of the Council of 20 October 2010 on the right to inter-
pretation and translation in criminal proceedings."” It is the first directive under
the Lisbon Treaty, the first directive in the field of Justice, the first directive
on language since the founding treaties of the EU and, of course, the first
directive on issues of translation and interpretation. In the following section
we will present the articles of Directive 2010/64/EU under four main subhead-
ings, thus highlighting at the same time the challenges the Member States face
when transposing the Directive into national legislation and administrative
provisions.

3.1. The Rights Challenge
Article 1. Subject matter and scope

The right to interpretation and translation applies to criminal proceedings
as well as — very explicitly — to proceedings for the execution of a European
Arrest Warrant. LIT has to be provided from the time one is made aware by
the competent authorities of a Member State that one is suspected or accused
of having committed a criminal offence until the conclusion of the proceed-
ings, i.e. until res judicata. In other words, the Directive does not apply to
post-trial situations (such as probation or prison) though it does apply from
the moment any action is taken against someone who is suspected or accused
of having committed a crime, such as an arrest or a search warrant. In these
cases LIT has to be provided without delay. However, the right does not apply
to situations of minor offences (i.e. which are settled out-of-court such as

12. Official Journal of the European Union, L 280/1, 26.10.2010.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1:2010:280:0001:0007:
en:PDF
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traffic violations), unless the offence at some later stage enters proceedings
before a court.

Article 2. Right to interpretation

1. Without delay, during police questioning, all court hearings and any nec-
essary interim hearings;

2. Interpretation must also be available for communication between sus-
pected or accused persons and their legal counsel, a provision now in line
with the important ‘Salduz’ arrest of 27 November 2008 of the ECtHR in
Strasbourg;"?

3. The right includes appropriate assistance for persons with hearing or
speech impediments which affect their ability to communicate effectively.
The prosecution, law enforcement and judicial authorities should ensure
that such persons are able to exercise the rights effectively, for example by
taking into account any potential vulnerability that affects their ability to
follow the proceedings and to make themselves understood. In this con-
text it is important to realize that, generally speaking, when an EU law, in
this case the Directive, provides an individual right, it has to come with an
effective remedy in case of non-compliance;

4. A procedure or mechanism to ascertain whether suspected or accused
persons speak and understand the language of the criminal proceedings
and whether they need the assistance of an interpreter. Interpretation (as
well as translation; see Art.3) should be provided in the native language of
the suspected or accused persons but could also be provided in any other
language that they speak or understand. However, great care needs to be
taken here (particularly by defence lawyers) that the problems ensuing
from languages of lesser diffusion are not offhandedly dealt with. The
rights of defence and the fairness of the proceedings must be safeguarded,

5. The right to challenge a decision finding that there is no need for inter-
pretation and the possibility to complain that the quality of the interpreta-
tion is not sufficient. When the quality of the interpretation is considered
insufficient to ensure a fair trial, the competent authorities should be able
to replace the appointed interpreter;

6. Videoconferencing, telephone or the internet may be used unless the
physical presence of the interpreter is required in order to safeguard the
fairness of the proceedings;

13. http://hudoc.echr.coe.int/
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7. In proceedings for the execution of a European Arrest Warrant which, by
definition, involve more than one Member State.

Article 3. Right to translation

1. A written translation of all documents which are essential. Another
instance where the Directive goes further than the ECHR because the doc-
uments are explicitly identified: any decision depriving a person of his
liberty, the charge or indictment, and the judgment. These documents
must be provided within a reasonable period of time, in any case avoid-
ing a delay that would make further procedural steps, such as an appeal,
impossible;

2. Any other document which is essential. This will usually happen at the
request of defence counsel and will be for the presiding judge to rule on;

3. The right to challenge a decision finding that there is no need for the
translation of documents or passages thereof and the possibility to com-
plain that the quality of the translation is not sufficient;

4. As an exception, an oral translation or oral summary of essential docu-
ments may be provided instead of a written translation on condition that
this does not prejudice the fairness of the proceedings. National legisla-
tion or procedural practice will have to lay down and state the reasons for
such exception(s). Usually this will be at the discretion of the presiding
magistrate or judge but the Directive explicitly suggests it should be an
exception and stresses the caveat that it must not jeopardize the fairness
of the proceedings;

5. Any waiver of the right to translation must be subject to prior legal advice
and in the full knowledge of the consequences of such a waiver, and the
waiver must be unequivocal and voluntary. These are stringent condi-
tions, and different from the right to interpretation where no such waiver
of one’s right is possible;

6. The executing Member State shall ensure that any person who does not
understand the language in which the European Arrest Warrant is drawn
up, or into which it has been translated by the issuing Member State, is
provided with a written translation.

3.2. The Cost Challenge
Article 4. Costs of interpretation and translation

“Member States shall meet the costs of interpretation and translation resulting
from the application of Articles 2 and 3, irrespective of the outcome of the
proceedings”.
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3.3. The Quality Challenge
Article 2.5.

“[... W]hen interpretation has been provided, the possibility to complain that
the quality of the interpretation is not sufficient to safeguard the fairness of
the proceedings.”

Article 2.8.

“Interpretation shall be of a quality sufficient to safeguard the fairness of the
proceedings, in particular by ensuring that suspected or accused persons have
knowledge of the case against them and are able to exercise their right of
defence.”

Articles 3.5. and 3.9.

When a translation has been provided, “the possibility to complain that the
quality of the translation is not sufficient to safeguard the fairness of the
proceedings”;

Translation “shall be of a quality sufficient to safeguard the fairness of the
proceedings”.

Article 5

1. “Member States shall take concrete measures to ensure that the inter-
pretation and translation provided meet the quality required under Arti-
cle 2(8) and Article 3(9).” It is left to the Member States to decide what
these quality measures should be, but they have to be demonstrable and
concrete. It also seems to imply that the responsibility to ensure quality
ultimately lies with the Member States, even if they procure the services
of an external agency;

2. “In order to promote the adequacy of interpretation and translation and
efficient access thereto, Member States shall endeavour to establish a
register or registers of independent translators and interpreters who are
appropriately qualified.” Although “shall endeavour” may sound rather
weak, it does mean that Member States must demonstrably show how
they have implemented the requirement of a register that guarantees ‘ade-
quacy’ and ‘quality’ of translation and interpretation. Common sense dic-
tates that one cannot be qualified unless one is trained. But this crucial
requirement has been left disappointingly vague and the fact that such

»

registers, once established, shall be “made available”, “when appropriate”
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to legal counsel and relevant authorities instead of compulsory (with a
possible protocol in case of emergency or impossibility) is another weak
point. Moreover, what is puzzling is the use of the word ‘independent’
in the Article. Is it an implied reference to section 5.3. and the issue of
‘confidentiality’ and are both sections to be read as a requirement for LITs
to abide by a code of conduct, or is it to be interpreted as an instruction
not to use other legal professionals (such as police officers or lawyers ) as
interpreters? Perhaps maximizing the potential of this constructive ambi-
guity by applying both interpretations would be the best course to follow
for the Member States;

3. Member States shall ensure that interpreters and translators be required
to observe confidentiality regarding interpretation and translation. This
would seem to imply a binding code of conduct or ethics for LITs, with
accompanying disciplinary procedures in case of breaches of the code.

3.4. The administrative challenges

Article 6

“Member States shall request those responsible for the training of judges,
prosecutors and judicial staff involved in criminal proceedings to pay special
attention to the particularities of communicating with the assistance of an
interpreter so as to ensure efficient and effective communication.” This is an
interesting requirement which, strangely enough, leaves out key stakeholders
such as defence lawyers and, of course, the LITs themselves.

Article 7

Member States are required to keep records of the interpretation or transla-
tion assignments, using a recording procedure in accordance with the law of
the Member State concerned.

Article 9

“Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 27 October 2013.”

Article 10

“The Commission shall, by 27 October 2014, submit a report to the European
Parliament and to the Council, assessing the extent to which the Member
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States have taken the necessary measures in order to comply with this Direc-
tive, accompanied, if necessary, by legislative proposals.”

4. The transposition

Strictly speaking, in the short-term, the Member States needed to adapt
national legislation and administrative provisions to the requirements of the
Directive by 27 October 2013 and submit a report to the Commission on their
transposition measures by 27 October 2014. The national provisions com-
municated to the Commission by the Member States concerning the Directive
can be consulted on the EUR-Lex Archive site.!* At the time of writing (June
2014), there is no information as yet available on Belgium, Spain, Portugal
and Slovakia while all other Member States have filed references to legislative
implementation measures. In Germany, as one can see, there is now a new
Gesetz zur Stdrkung der Verfahrensrechte von Beschuldigten im Strafverfahren
vom 2. Juli 2013; in France, the Décret no 2013-958 du 25 octobre 2013 portant
application des dispositions de Uarticle préliminaire et de larticle 803-5 du code
de procédure pénale relatives au droit a linterprétation et a la traduction; in the
Netherlands there is the Wijziging van het Wetboek van Strafvordering ter imple-
mentatie van richtlijn 2010/64/EU (vertolking en vertaling) van 12/03/2013; and
in Sweden, the Lag om andring i lagen (1975:689) om tystnadsplikt for vissa
tolkar och oversittare. Svensk forfattningssamling, 2013:664."

It is beyond the scope of this article to analyse in any detail the substance
of all these national legislative initiatives in the Member States. They do reveal
an interesting range of transposition policies and strategies, from a minimum
minimorum to a truly substantial approach adhering to both the letter and the
spirit of the Directive. Ultimately, all national measures will have to stand the
test of the Commission’s interpretation of the Directive. The simple fact of the
matter is that EU legislation needs to be abided by. If not, financial penalties
can be imposed for not meeting a transposition deadline. By the end of 2014,
the transitional phase set out in the Lisbon Treaty for the area of justice will

14. http://old.eur-lex.europa.eu

15. The absence of information on the site does not automatically mean there are no ini-
tiatives. One may simply not have communicated them at this stage. In Belgium, for
example, there is a bill before parliament (DOC 53 1499/006 of 14 February 2014)
envisaging the establishment of a register of forensic experts and a second, separate
one of LITs, with important differences in the admission and competences criteria.
LITs will need to have a ‘relevant’ degree (not specified) or two years of relevant experi-
ence. They will have to pass a test on ‘legal knowledge’ only, with a five-year transition
period.
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end and will lift current judicial limitations to the Commission’s role as guard-
ian of the Treaty also in the area of police and judicial cooperation in criminal
matters, meaning the Commission will have the power to launch infringe-
ment proceedings against a Member State in case of non-compliance with the
Directive. Additionally, some extra pressure can be brought on Member States
by means of the EU Justice scoreboard, a comparative tool which provides
information on the justice systems in the Member States and in particular on
the quality and efficiency of justice. There can be no doubt that the degree of
compliance with this Directive will also figure on this ‘naming and shaming’
league table.'® However, it is an illusion to think that in most Member States
the transposition of the Directive will change the LIT landscape overnight.
The core concepts and objectives of the Directive concern ‘quality’. This will
and cannot be achieved by simply substituting all and sundry LIT lists which
circulate locally, regionally, on a police officer’s or court clerk’s desk for a new
national register.

Therefore, we need to take a long(er)-term perspective to survey which
steps should be taken to ensure that the objectives that are envisaged in the
Directive are really and fully implemented.

Step 1: Establish a working group on LIT

Data should be collected, analysed and disseminated by a working group con-
sisting of all relevant stakeholders as a basis for nationally or regionally co-or-
dinated and informed planning in order to meet the requirements with regard
to LIT and later on to monitor incremental development and progress.

Interesting data would relate to current demand in terms of legislation
relating to LIT, number of criminal cases employing LITs, budget allocated
and spent on LIT, when an interpreter or translator is engaged and with what
qualifications, in which language, in which geographical location, where
qualified LITs were needed but none were available because e.g. none exist in
the language/dialect required or for reasons of distances or time constraints,
etc. On the other hand, it would be useful to draw up a status quaestionis
of current supply of qualified LITs in terms of numbers, languages, qualifi-
cations, registration, membership in a professional body, available training,
numbers currently in training, qualifications of trainers, in which languages
and locations, available CPD and whether a quality monitoring system is in
place or not.

16. http://ec.europa.eu/justice/effective-justice/files/justice_scoreboard
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Step 2: Develop an overall strategy and quality chain in LIT

Two documents could be helpful in this respect: the EU Resolution and the
Reflection Forum Report.

The Proposal for a Resolution of the Council and of the Governments of the
Member States meeting within the Council fostering the implementation by Mem-
ber States of the right to interpretation and to translation in criminal proceedings
sets out a comprehensive strategy to implement quality LIT in the Member
States.'” These are some of its relevant recommendations:

(5) Member States should ensure that professional bodies representing
accredited/certified interpreters and translators are in place.

(6) Member States should organise appropriate training structures for
interpreters and translators.

(7)  Member States should have a system of continuous professional
development.

(9) Member States should ensure that there is a system of accreditation/
certification for interpreters and translators who can be employed in
criminal proceedings.

(10) Member States should ensure that there is a system of registration
for accredited/certified interpreters and translators.

(15) Member States should ensure that only accredited/certified inter-
preters and translators carry out interpretations.

(17) In situations where it is appropriate, interpretation could be pro-
vided by a certified/accredited interpreter at a remote location, for
example by using videoconference facilities.

(20) Member States should ensure that there is a Code of Conduct for
interpreters and translators, as well as Guidelines for Good Practice.

(22) Member States should ensure that there is a mechanism for evalu-
ation of the systems aiming to ensure the quality of interpretation
and translation given in criminal proceedings.

A second useful document is the report of the Reflection Forum on Multi-
lingualism and Interpreter Training.'® In spite of its title, this report focuses
explicitly on LIT and contains, very much in line with the Resolution, inter-
esting recommendations to the Member States.

17. Brussels, 15 July 2009, Council of the European Union, 12116/09, DROIPEN 66,
COPEN 139.
See http:/register.consilium.europa.eu/doc/srv?1=EN&f=5T%2012116%202009%20INIT
18. http://www.eulita.eu, where the report can be consulted in EN, FR, DE and SP
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Recommendation I

— The legal services and professionals should recognize the professional
profile of the legal interpreter and translator.

Recommendation II

— Member States should provide appropriate training both for new and
already practising legal interpreters and translators;

— Such training should lead to a nationally recognized professional cer-
tification and be accredited by a recognized authority;

— Efforts should be made to develop equivalent training throughout the
EU to ensure mutual trust and cooperation.

Recommendation III

— The Professional Code of Conduct and the Guidelines to Good Prac-
tice should be an integral part of the training.

Recommendation IV

— A national register of qualified legal interpreters should be kept, and
the use of only registered legal interpreters made mandatory.

— The national registers should aim for EU consistency, thus allowing
mutual access.

Step 3: Implement available good practice information on the Directive

In order to assist all relevant legal stakeholders as well as LIT associations
and training institutes during the implementation process, the TRAFUT
(Training for the Future) project (Criminal Justice Programme project JUST/
JPEN/AG/1549) organised four workshops that were held throughout the EU
in the course of 2011 and 2012. Experts from DG Justice and the Secretar-
iat of the EU Council, from the European Court of Justice, the ECtHR, the
European Criminal Bar Association, the Council of Bars and Law Societies in
Europe, and the European Forum of Sign Language Interpreters, along with
judges, prosecutors, lawyers, police officers, representatives of ministries of
Justice and of national LIT associations, academics and trainers, all discussed
good practice models and strategies to achieve a coherent management and
implementation process of the Directive. All presentations are available on the
EULITA website." Collectively, these presentations contain useful material,

for instance on:
— the background and overall objectives of the Directive and the chal-
lenges of its transposition into national legislation; the extent to which

19. http://www.eulita.eu
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its principles and articles meet or go beyond the landmark decisions
on translation and interpretation of the ECtHR,;

— theissue of cost, including the problems that arise from ill-considered
outsourcing and procurement;

— the issue of quality in LIT, with the views and expectations of service
providers (e.g. the courts or the police), the users (e.g. lawyers or
probation officers) as well as LIT trainers;

— the issue of national registers of LITs: admission procedures, qualifi-
cations, register management, etc., including the future integration of
Member States’ registers into an EU LIT database, as envisaged in the
e-Justice portal;

— the training of both legal professionals and LITs, good practice models
for effective communication and working arrangements;

— modern communication technologies in criminal proceedings such
as video-link interpreting and the issue of appropriate assistance for
vulnerable persons.

Step 4: Establish training in LIT

Common sense suggests that in matters as serious as acquittal or conviction,
fair trial or victims’ support, one would not want to rely on untrained, inex-
perienced, unqualified LITs . No one would put their trust in the hands of a
defence counsel dragged in from the street or would submit to an interview
by an ‘ad hoc’ police officer. Therefore, it is obvious that the requirement in
the Directive to ensure quality LIT implies that the LITs themselves have been
properly trained. The Directive does not explicitly mention training of LITs (it
refers to training in Article 6 for legal professionals only) probably because it
was felt that the emphasis on quality implied the need for training. Perhaps
it was felt to be beyond the remit of DG Justice (and a matter of professional
education and qualifications).? It is also the case that the ECtHR in its deci-

20. Nevertheless: “Training of legal translators and interpreters was widely recognised both
as necessary and as specific to answer their need for knowledge of the peculiarities of
the different judicial systems and of European legal vocabulary. Some indicated that
their training could be considered as part of European judicial training as such. In
view notably of the Directive on the right to interpretation and translation in court
proceedings, a proper understanding by legal translators and interpreters is necessary
and would contribute to the expedient conduct of proceedings (and thus to a reduction
in litigation costs). One focus of this training could be on the interaction between legal
interpreters and translators on the one hand, and judges, prosecutors, judicial staff,
and lawyers on the other hand.” European Commission 2010 Consultation on Euro-
pean Judicial Training (Ref. Ares (2011) 413544 - 13/04/2011).
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sions has consistently shied away from defining the issue of quality and the
professional qualifications of LITs.

At the moment there are sufficient models available for training and it is
for the stakeholders in any particular Member State to decide which would be
the best option for them. It may be that some academic institutions will take
the initiative and offer a B.A. or an M.A, either in ‘community’ or ‘public ser-
vices’ interpreting and translation, hence wider than legal only, or even a spe-
cific LIT programme. Such academic programmes have clear advantages, such
as the possibility of selecting students (on the basis of degrees or previous
education), staff expertise, appropriate infrastructure, a certain thoroughness
and depth of learning, a grounding in supporting and related subjects. And
importantly, they lead to recognised certification and accreditation. On the
other hand, these institutions by necessity can offer only a limited range of
languages, there is the risk of a lack of specific LIT competences in a broader
curriculum and the academic staff may not always possess the necessary prac-
tical experience; the selection of students is based on official qualifications
rather than background, or experience, or indeed on the needs of the country
or region; and finally, as one knows, convincing academic authorities to intro-
duce a new curriculum is a Herculean task.

One might therefore, in addition to or in conjunction with the academic
stream or else independently, opt for professional/vocational training pro-
grammes. It is important they be offered by a trustworthy institution (be it
academic, educational or judicial) and that the certification of graduates, after
valid and reliable testing, be authorised by the official national or regional
authority responsible for accreditation. Such programmes are usually evening
and weekend classes, increasingly making additional use of distance learn-
ing and range on average between 120 and 220 hours. The advantages are
that the selection of students is not rigidly degree-based but can be done, for
example, on the basis of a national and foreign language(s) proficiency tests
(if so desired with an additional aptitude and motivation interview), that the
course is not hampered by strict academic curriculum regulations but can be
run language-independent and/or language-specific. Such programmes allow
more flexible involvement of stakeholder trainers (from the courts, the Bar,
the police, etc.) and can be run at potential low cost if one can convince
the authorities of these stakeholders to invest staff time in the programme
because qualified LITs simply allow them to do a better job. Perhaps the main
advantage is that one can respond much more directly and quickly to the
language needs in a particular country or region, given that any top ten of
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languages (which will almost certainly not be the ones taught in higher edu-
cation) covers roughly 80% of the needs in criminal proceedings.

But whichever format one chooses, any LIT programme will revolve
around a number of core competencies to be acquired. These competencies
will have to be trained in a curriculum that would probably contain all or
most of the following modules:

—  Module 1: Introduction to LIT, state of the art in the EU and the
national practice.

— Module 2: Resources and information retrieval in LIT.

— Module 3: Language issues: legal language, terminology, discourse
and pragmatics, the range of registers most commonly used in the
legal contexts, genre-studies.

— Module 4: Knowledge of the legal system(s): structures, procedures,
processes and personnel; knowledge of the relevant aspects of crimi-
nal and civil law, the main settings, augmented by observation visits,
internships.

— Module 5: Interpreting/Translation theory, skills and strategies.

— Module 6: Professional Code of Conduct and Guidelines to Good
Practice.

— Module 7: Integrated interpreting/translation skills through case
studies, role plays, mock courts, translation assignments, etc.

— Module 8: Professional issues: awareness of the national professional
association(s), working arrangements with legal professionals, how to
accept and prepare for assignments, potential health and safety issues,
time, diary and financial management, the need for continuous pro-
fessional development, etc.

There is, of course, a considerable body of literature on the training of LIT
but within the context of DG Justice Action Grants only, a number of interest-
ing EU projects on LIT such as Aequitas, Building Mutual Trust 1 and 2, the
IMPLI project on interpreted police interviews, Qualitas on the assessment
and testing of legal interpreting competences and Qualetra on legal transla-
tion, provide a wealth of materials.

Step 5: Videoconferencing

Given the mention of videoconference and other forms of remote interpreting
(telephone, internet) in the Directive, its increasing use by police and judicial
authorities in both national (e.g. for security reasons or to avoid transporting
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prisoners to a perfunctory hearing) and EU contexts (e.g. the hearing of a
witness or victim abroad), as well as the importance attached to it in the
e-Justice programme, LIT training programmes should pay due attention to
the specific requirements of this mode of interpreting.?! We refer the reader
here to the e-Justice site and to the research and results of two completed EU
Avidicus projects on interpreted videoconferencing in criminal proceedings.*

Step 6: Registers

One of the aims of training and certification is the establishment of a register
of qualified LITs and the use by the police and judicial services of ‘appro-
priately qualified’ LITs only. As said above, there will always be emergen-
cies when a specific language/dialect requirement cannot be met by a trained
LIT within the legal time framework available, but in these cases a protocol
should be drawn up explaining the actions taken and reasons why. A thorough
pre-briefing should be held and an appropriate interviewing style adopted in
order to minimize the problems possibly resulting from the emergency situa-
tion. But gradually and over time it should become established practice to use
only LITs who are qualified and are on the official register. EULITA has drawn
up initial guidelines for the concept and content of such registers including
the legislation applicable to a (national/regional) register; the scope of appli-
cation of the register (courts, police, immigration...); the admission proce-
dures; the general requirements (nationality, age, absence of criminal record,
security vetting...); the specific requirements (languages, translation and /or
interpreting, training, experience, specialisation[s]...); the requirements for
entry into the register (oath, seal, code of conduct...); duration and renewal
of registration; complaints and disciplinary procedures; the accessibility of
the register (courts, police, lawyers, general public...); the administrative
management of the register.”?

Such a national register has the additional advantage of being a step on
the road to an EU-wide register of LITs, which would allow for the trustwor-
thy use of an LIT in e.g. European Arrest Warrant proceedings, rogatory com-
missions or remote interpreting situations. As a matter of fact, the working
party on e-law (e-Justice) supports harmonizing LIT databases on common
standards in equivalent national registers to enhance mutual cooperation

21. https://e-justice.europa.eu/content_videoconferencing
22. http://www.videoconference-interpreting.net/
23. http://eulita.ew/antwerp-programme
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throughout the EU.** A DG Justice project — LIT search (JUST/2013/JPEN/
AG/4556) — is exploring the necessary steps and parameters to arrive at such
an EU-wide LIT register.

A final advantage of an official register is that it offers an opportunity to
do away with all sorts of informal and personal lists of LITs who have per-
haps (or most likely) never been trained or tested and who continue to feed
a certain perception of LITs among other legal professionals that does not do
justice to what a properly trained and qualified LIT does. Therefore, training
should also be offered to all the ‘ad hoc’ LITs presently on these lists but the
principle must remain that in the end no one is allowed onto the official reg-
ister who has not been tested and certified.

Step 7: Manage the costs of LIT

Providing LIT services in criminal proceedings entails a considerable cost and
certainly in times of budgetary crisis this is, understandably, a worrying con-
cern for all Member States. When the EU Commission presented its 2009
impact study referred to above, for the Netherlands the cost was estimated
at €10,718,400 for interpreting and between €13,665,980 and €80,388,000
for translation, whereas in 2010 the actual total cost for LIT amounted to
€34,946,000. In Belgium, the cost for interpreting was estimated at €3,725,600
and between €4,750,140 and €27,942,000 for translation whereas the actual
total cost in the year of the impact study (2009) was €17,772,730. In 2010
the sum total had risen to €24,916,672. An extra €5,547,315 was spent on
transcribing and translating wire-taps, a dramatic increase by 77% compared
to 2009.”

These are considerable expenditures — and still rising —, and costs are
a real concern. Service providers are therefore looking into better manage-
ment of travel and waiting time of interpreters, the use of technology (vid-
eo-links, telephone interpreting hubs, etc.), the promotion of terminology
databases, translation memories, etc., to reduce time spent on translation, a
greater expertise of LITs employed in special assignments (e.g. re-transcrib-
ing and re-translating a long bungled wire-tap is an astronomically expensive
business), etc. This poses a double challenge to training institutes as well as
professional associations. They need to bring these skills (e.g. remote inter-
preting or translation memory competences) into their training and actively

24. e-Justice document 13949/12 of 27 September 2012 on ‘Translators and interpreters
databases’ and ‘find a legal translator or interpreter’ on https://e-justice.europa.eu
25. http://www.cmro-cmoj.be/sites/default/files/files/gerechtskosten_2010_NL.pdf
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engage in negotiations with the authorities on these cost-cutting strategies. If
they do so, they will at least have a chance to defend the principle that there
can be no compromise on quality. All too often these days Member States turn
to outsourcing of LIT services, committing the unforgiveable sin of letting the
control of quality, remuneration of the LITs and ultimate responsibility for
the service slip out of their hands, with disastrous consequences in every case
where one has gone down that road. The authorities need to be assured over
and over again that quality of LIT allows everyone to do a better job, that it
minimizes the risks of miscarriages of justice, avoids appeals or convictions
in ‘Strasbourg’, and that it safeguards fundamental human rights which each
one of us at some point may stand in dire need of.

Step 8: Involve all relevant legal professions in training and in good practice
working arrangements

Training institutes and LIT associations can play an important role in fos-
tering awareness of LIT and good practice working arrangements with legal
professionals. Some strategies seem self-evident: legal professionals could be
invited to teach in the training programmes; training institutes could offer to
teach a (shorter or longer, compulsory or optional) module on justice across
languages and cultures to Law Faculty students; legal professional associa-
tions (of judges, lawyers, police...) could be approached to put LIT issues
on their CPD agenda. Furthermore, materials could be distributed such as
the recommendations from various EU projects (e.g. Aequitas [Chapter 9],
Building Mutual Trust 1 [Chapter 9], the Avidicus projects’ recommendations
on remote interpreting, Building Mutual Trust 2 and the IMPLI project on
interpreted police interviews). There are the Guidelines for a more effective
communication with legal interpreters and translators, a joint project of EULITA
and ECBA (European Criminal Bar Association), available on www.eulita.eu,
and the Guide to Roadmap Rights of Fair Trials International (www.fairtrials.
net), and indeed the many examples of good practice available in various
Member States.

Once again, the important point is for all stakeholders to be (or become)
aware of the fact that the Directive sets new, binding standards. Judges, as
the ultimate guardians over the proceedings in their courts, are now bound
by this EU law taking precedence over national law. Police officers as well as
lawyers should from now on make sure that in their dealings with suspects,
defendants, witnesses or victims, the quality of their work is not imperilled by
deficient interpreting or a sub-standard translation.

MonTI 7 (2015: 73-100). ISSN 1889-4178



98 Hertog, Erik

5. Beyond Directive 2010/64/EU

In the area of criminal justice, fundamental rights and access to justice have
been further strengthened by progressively expanding the set of fair trial
rights. On 22 May 2012, Directive 2012/13/EU of the European Parliament and
of the Council on the right to information in criminal proceedings was adopted?®
and in October 2013 Directive 2013/48/EU on the right of access to a lawyer in
criminal proceedings and on the right to communicate upon arrest was passed.*
Another directive which is relevant in this context is Directive 2012/29/EU
establishing minimum standards on the rights, support and protection of victims
of crime.?® All three directives contain articles on the provision of translation
and interpretation which should be provided in accordance with the qual-
ity standards required by Directive 2010/64/EU. For instance, Article 7 of the
Directive on victims’ rights ensures that victims who do not understand or
speak the language of the criminal proceedings concerned are to be provided
with interpretation “free of charge, during any interviews or questioning of
the victim during criminal proceedings”. They have the right to challenge a
decision finding that there is no need for interpretation or translation and the
possibility to complain that the quality of the interpretation is not sufficient to
exercise their rights or understand the proceedings. When appropriate, “com-
munication technology such as videoconferencing, telephone or internet may
be used, unless the physical presence of the interpreter is required in order for
the victim to properly exercise their rights or understand the proceedings”.
Furthermore,

[a] victim who does not understand or speak the language of the criminal

proceedings concerned shall receive translations free of charge of (a) the

complaint of the criminal offence to the competent authority; (b) any deci-

sion ending the criminal proceedings related to the criminal offence reported

by the victim including at least a summary of the reasons for such a deci-

sion; and (c) information essential to the victim’s exercise of their rights in

criminal proceedings in accordance with their needs and their role in those
proceedings. (Directive 2012/29/EU, Art. 6.4)

26. Official Journal of the European Union, 1.6.2012.
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0J:1:2012:142: TOC

27. Official Journal of the European Union, 6.11.2013.
http://eur-lex.europa.euw/legal-content/EN/TXT/?uri=uriserv:0J.L_.2013.294.01.0001.
01.ENG

28. Official Journal J L 315, 14/11/2012.
http://eur-lex.europa.ewlegal-content/en/TXT/?uri=CELEX:320121.0029
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The constant references to and inclusion of the fundamental principles of
Directive 2010/64/EU in all related criminal proceedings legislative instru-
ments goes to show how crucial this particular directive is in safeguarding
fair trial rights. New proposals for directives on the strengthening of certain
aspects of the presumption of innocence and of the right to be present at trial
in criminal proceedings, on procedural safeguards for children suspected or
accused in criminal proceedings will further strengthen the bedrock upon
which EU justice policy is built.

The end of 2014 marks a turning point in the development of EU Jus-
tice policy. The European Council’s five-year Stockholm Programme and the
related Commission Action Plan of priorities in the area of freedom, security
and justice — one of the EU’s objectives of the Treaty of Lisbon — will come to
an end. After two years of negotiations, a new Justice Programme and a new
Rights, Equality and Citizenship Programme were adopted by the European
Parliament and the Council, with their accompanying Action Plans and budg-
etary provisions.” However, the principles enshrined in Directive 2010/64/EU
will surely continue to be the point of reference for all matters of translation
and interpretation in criminal proceedings. There can also be no doubt that
over time its principles will come to guide practice in civil proceedings, for
example in mediation or alternative dispute resolution, in post-trial proceed-
ings such as probation or in other legal settings like asylum hearings or deten-
tion centres. Whatever its shortcomings, Directive 2010/64/EU of the European
Parliament and of the Council on the Right to Interpretation and Translation in
Criminal Proceedings offers all authorities, legal professionals, LITs, LIT train-
ing institutes and professional associations a unique legal instrument to work
with to ensure quality of translation and interpreting in criminal proceedings.
At the same time, it presents them with a formidable challenge and responsi-
bility. But that Directive 2010/64/EU is a landmark, a milestone, of this there
can be no doubt.

29. Regulation (EU) n° 1382/2013 of the European Parliament and of the Council of 17
December 2013 establishing a Justice Programme for the period 2014 to 2020 and
Regulation (EU) n° 1381/2013 of the European Parliament and of the Council of 17
December 2013 establishing a Rights, Equality and Citizenship Programme for the
period 2014 to 2020.
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Abstract

Over the last thirty years, there have been various and increasing efforts made to
establish effective and consistent public service interpreting and translation. Good
progress has been made but there are impasses. This paper attempts to stand back and
look objectively at where, and more importantly how, we might proceed from here.

This could be said to be a turning point for legal interpreting for two reasons.
Firstly, enough time has elapsed for us to copy our scientific colleagues, who view the
process of exploring and eliminating unsatisfactory approaches overtly, so that what
does not work is recognised and discarded. Secondly, this process of exploration has
enabled us to clarify and define what does work in order to focus our energies and
take matters forward.

Resumen

A lo largo de estos ultimos treinta afios se han producido diversos y crecientes es-
fuerzos para establecer unos servicios de traduccion e interpretacion en los servicios
publicos que fuesen eficaces y coherentes. Aunque se han realizado importantes pro-
gresos, existe cierto estancamiento. Este articulo pretende alzar la vista y proporcionar
una vision objetiva sobre hacia donde, pero sobre todo como se puede proceder a
partir de este momento.

Cabria decir que la interpretacion judicial se encuentra en un punto de inflexion
por dos razones. En primer lugar, ha transcurrido tiempo suficiente para ser capaces
de imitar a nuestros colegas cientificos, que abordan de manera abierta el proceso de
evaluacion y eliminacion de planteamientos insatisfactorios, identificando y descar-
tando lo que no funciona. En segundo lugar, este proceso de exploracion nos ha per-
mitido aclarar y definir lo que si funciona con el fin de centrar bien nuestras energias
y avanzar.
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1. Introduction

Turning points can only be effective if they are taken strategically on the basis
of adequate information. The last twenty or thirty years have seen the devel-
opment of a worthwhile body of evidence, based on both academic research
and practical experience. This supports the clarification of three broad areas:

— aims, against a realistic appraisal of what exists

— which strategies have proved to be unhelpful, or only partly helpful,
in reaching those aims

— which strategies have proved to be successful to a significant degree.

The development experience is producing in legal interpreters a genuine
community of practice (D'Hayer 2013) with a growing professional self-con-
fidence. There is an emerging core consensus, which allows for cultural dif-
ferences in approaches by individual member states. At the same time, those
working in the legal services have become aware of the role and identity of
professional legal interpreters and translators (LITs). This has come about in
large part through their experience of working with properly trained, quali-
fied and experienced LITs, where they exist; doing their task with a dignified
competence which complements their own.

2. Clear aims

There is a need to go back regularly to basics, to check that progress remains
on track. The core principles of aims will, inevitably, be expanded in the light
of experience but it could be said that a commonality of aims has evolved.
That commonality of aims has an importance because the legal, health and
social services of each country increasingly have to communicate with those
in other countries; for example in prevention of terrorism and of traffick-
ing drugs and people, and where medical and social matters cross national
borders. An international consistency of basic standards and approaches is
needed so that individual countries can have mutual trust in each other’s
interpreting and translation.
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In broad terms, the aims are threefold. They have all been described else-
where (Hertog 2001, Hertog 2003, Corsellis 2008) and may be summarised,
along with some crucial steps towards them, as follows:

2.1. National, independent professional registers of public service interpreters
and translators (PSITs)

Professional registers are independent, not-for-profit, voluntary or statutory
bodies which register, and make freely available, the details of individuals who
have met their criteria and agree to profess/observe a specified code of con-
duct/ethics. The criteria include: qualifications at the recognised minimum
graduate level; proven, relevant experience and security clearances. Standards
are maintained through regular re-registration requirements. A register also
administers transparent disciplinary procedures where breaches of its code
are alleged. A register is not merely a database or a list.

The level and approach to professional assessment is at the core of a reg-
ister. A current EU funded project, Qualitas,' seeks to define and offer assess-
ment strategies to colleagues in other member states, and to promote a con-
sistency of qualifications across the EU. The project began by summarising
the status quo, which showed an existing unevenness in developments, as can
be seen from the EU country profiles on the Qualitas website. It will take time
to bring about the consistency required. The project Building Mutual Trust 1*
developed freely downloadable training materials, to offer colleagues exam-
ples in order to assist in their course provision.

In the long-term, there is a need for reliable and consistent national PSIT
registers, which may be accessed with confidence from other countries. This,
in its turn, will require careful thought and planning on such matters as dis-
ciplinary procedures where, for example, a LIT from country A is alleged to
have breached professional codes in country B.

In the shorter term, it is envisaged that a database will be set up on the
e-justice portal. A pilot LIT Search project has just begun, coordinated by Les-
sius Hogeschool, and is due to report in October 2015. It is looking, presum-
ably in the first instance, at databases as well as registers and exploring the
modalities and practical features that would be needed and how these might
link between member states.

1. www.qualitas-project.eu
2. www.buildingmutualtrust.eu
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2.2. National professional structures for PSITs

PSITs also need the protection of structures normal to any professions, which
include national examination bodies, membership organisations to give sup-
port, and trade unions. These are at various stages of development in many
member states. Austria, the Czech Republic, Poland and the UK have registers
based upon qualifications, while others such as Spain are in the process of
development.

EULITA, the European Legal Interpreters and Translators Association, was
established through an EU project to act as a focus for these developments.?

2.3. National guidelines for good practice for those employed by the public
services and working across languages and cultures

PSITs do not work in a vacuum. Their colleagues in other professions, with
whom they work, need to be adept at accommodating both the interpreting
process and the bicultural nature of the interaction, and be professionally
accountable for those skills. The Directive 64/2010/EU about legal interpret-
ing is specific about the requirements to train those working in legal systems
in these skills. The outcomes of the EU project Building Mutual Trust 2 have
begun this by offering freely downloadable multilingual basic training videos.*

As can be seen from the Country Profile section of the Qualitas project
mentioned above, alongside the formal EU funded projects, committed work
is taking place in each member state, at varying stages of development, includ-
ing training courses, assessments and practice. Many, however, are finding
that their routes to what they wish to achieve are blocked. This can be due,
for example, to lack of political will and consequent inadequate provision of
resources for training, accreditation and employment.

3. Impasses

The main component parts have been carefully explored, defined and recorded
in, inter alia, Aequitas and Aequalitas: two EU funded projects designed to
define, and then share, the necessary minimum standards of training and
good practice for legal interpreters for all member states. One would think it
was simply a matter of following their recommendations.

Why then cannot they always be satisfactorily implemented? Over ten
years ago, the recommendations of Aequalitas (EU project Grotius programme

3. www.eulita.eu
4. www.buildingmutualtrust.eu
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2001/GR8/015) (Hertog 2003) included a chapter by this author for a simple
three-phase cycle of a development spiral, which would have been cost-effec-
tive to apply. This may be summarised as:

1. Establish foundations, in terms of:
— management structures
— assessing present and future demand
— beginning training trainers, interpreters and legal services
— setting up remedial training for students requiring it to start train-
ing next year
— setting out systems for employment, deployment, supervision
and support.
2. Begin annual systems for:
— assessment of trainers, interpreters and legal services
— professional registration for those who qualify
— putting in place employment and deployment systems for those
registered
3. Propel spiral of informed development, while increasing range of lan-
guages and numbers, through on-going:
— training
— assessments
— Tregistration
— supervised and supported employment of skills sets.

It was perhaps naive to think that it could, or would, be done in some form.
There was a general, if unspoken, expectation that such a straightforward
development would be implemented in the face of pressing social need.

4. Negative research findings are a positive

The reasons why things are not done, or done in a sub-standard way, can be
more interesting than why they are. Scientists are crisply overt about negative
findings. They make rigorous efforts to identify and record approaches that
do not work out so that, through a process of elimination, they can find what
does work and not waste time on fruitless exercises. It is useful to know when
to cut your losses.

Maybe we should adopt the generality of the scientific approach. This
might be a good moment to take a cold, objective look at what approaches
have been of limited or no use, so that we can have the confidence to move
on to what might be of more use. This can only be done in general terms
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because of differences in countries and how they manage social change, but
even then this might aid a helpful thought process. Timing is also a consider-
ation because what has no purchase now may have that at a later stage. Care
should also be taken to use this process as a reality check of the world as it is,
and put that to good use without becoming over-cynical.

What, then, are some of the approaches to constructive progress which
have been proved to be unhelpful?

4.1. Governments

The following extract from a Fair Trials International report sets out six
important and related EU Directives:

The fundamental right to a fair trial is enshrined in EU law but it does not
receive the same level of protection in every European country.

At the end of 2009 the European Union adopted a defence rights “Roadmap”,
paving the way for fair trial rights to be better protected throughout Europe.
As of April 2014, three new laws have been adopted under the Roadmap and
three more have been proposed by the Commission.

The first Directive, on the right to translation and interpretation, means that
nobody will be denied a fair trial because they do not speak or understand
the language of the country in which they are arrested. The Directive was
adopted in October 2010, and should have been implemented by member
states by October 2013.

The second Directive, on the right to information in criminal proceedings,
was adopted in May 2012 and must be implemented by member states in
time for June 2014. The Directive means that anyone arrested in the EU
will be supplied with key information about their basic legal rights and the
charges against them in a language they understand, without which they can-
not effectively prepare for trial.

The third Directive, on the right to access a lawyer following arrest and to
communicate with a consular official or nominated person (such as a rela-
tive), was adopted in October 2013. Most significantly, the Directive guaran-
tees people facing criminal proceedings the right to be advised by a lawyer
— from arrest through to a case’s conclusion.”

This clearly illustrates the context of the Directive relating the interpret-
ing. It is not enough only to be able to communicate between languages. To
have access to justice one also needs access, through that communication, to
information and legal assistance operating within a robust and reliable legal
system. The uneven background of the existing legal structures are admi-
rably summarised by Fair Trials International, after the report above, in an

5. http://www.fairtrials.org/justice-in-europe/eu-defence-rights/
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interactive map that shows which member states are implementing the rele-
vant EU Directives and how.°

The Fair Trials statement concludes with three coming Directives and
underlines the work yet to be done to implement all six:

Meetings with members of our Legal Experts Advisory Panel during 2013

have demonstrated that member states have a lot of work to do in order to

make the rights set out in these three directives a reality for suspects and
defendants facing criminal proceedings.

In November 2013, the Commission published a new package of three pro-
posed directives, on the right to legal aid, the presumption of innocence and
procedural safeguards for children facing criminal proceedings. Negotiations
on these remaining “Roadmap” measures are expected to commence in late
2014.

Following these Directives, there has been a sort of expectation that
“they”, at government level, would take on board responsibility for legal
interpreting and translation because of the legal requirements, pressing social
need and public good. In fact, responses from governments have been varia-
ble in terms of solid, practical delivery, despite expressions of good will which
may or may not be sincere._

Governments differ between countries and between elections, guided by
their innate philosophies, cultures and experiences. This was recognised by
Ozolins (1998) in a prescient paper he gave at the second Critical Link con-
ference. Governments differ because they are made up of people, elected by
other people, in the same way as our students differ. We learn to accommo-
date our students; to work with their assets, try to get round their shortcom-
ings and nudge them forwards.

Perhaps these analytical skills should be applied in respect of our govern-
ments. They have to be asked for what they can deliver well. Equally impor-
tantly, but more difficult, is to divert them from unhelpful strategies, such as
an inappropriate use of technology when excellent work has been done on
its appropriate implementation in the AVIDICUS projects,” whose rigorously
detailed reports can be seen on their website. If used correctly, remote inter-
preting can assist in such situations as where witnesses are in another country
or where children are better not in a court room, in routine matters such as
bail hearings and perhaps more extensively. But caution should be used and

6. http://www.fairtrials.org/justice-in-europe
7. www.videoconference-interpreting.net
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the current AVIDICUS 3 project is looking carefully at implementation in
practice.
How useful are governments in this context? This is explored by Sasso &
Malli (2004: 49):
As we can see, the current absence of political will can leave community
interpreting in a flux, but simply enacting or pursuing a public policy agenda
will not necessarily cure community interpreting of its ills. Perhaps the
question is not whether the industry needs public policy, but whether it is,
indeed, needed at this point in our evolution. Time may be better spent on
clearly defining the professional structure and process of training, certifi-
cation, enforcement, membership and role definition — a progression artic-
ulately stated in Holly Mikkelson’s 1996 article “The Professionalisation of
Community Interpreting”.

This may well be true but there are things that only a government can do
and are beyond the remit or power of the interpreting profession. Passing
and implementing necessary legislation, guaranteeing the integrity of an inde-
pendent legal system and providing adequate budgets to legal services, are
crucial responsibilities of the state. What government can do beyond those
basic responsibilities may have to be gauged on an individual basis.

4.2. Lowering standards of training and practice

The first question too often asked is not, “how well can we do this?” but “how
little can we get away with?”

The unequivocal answer lies in the national and international minimum
interpreting standards that have been painstakingly developed and published.
It is abundantly clear that anything below C2/C1 as set out by the Common
European Framework of Reference for Languages (CEFR)?® levels of language
skills may not produce accuracy of legal interpreting.

Sometimes pressures to reduce standards come from so way-out that they
are breathtaking. One such taken forward in the UK is that public service
personnel, such as monolingual police officers, can predict the linguistic
complexity of a future assignment. It may be assumed that, based on their
perception of the importance of the exchange, “interpreters” with minimal
level language skills could be allocated to such events as community rela-
tions communications. There are even educational establishments which take
money for training “interpreters” in a week, and have been known to award
certificates of doubtful value.

8. www.coe.int/lang-CEFR
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One of the main stumbling blocks appears to be a lack of the decision
makers’ conceptual ability to recognise that there cannot be sufficient, suit-
ably qualified legal interpreters in all the languages and locations needed by
next week; coupled with the lack of management ability to plan and organise
an incremental system to achieve that aim over a realistic time-scale, while
making responsible arrangements to bridge the gaps in the short-term.

There is a significant difference between incremental levels of training
towards a recognised professional qualification, and wasting resources on
lower level short-term compromises that never become satisfactory long-term
solutions. The engagement of trainees with lower level skills may be neces-
sary in the short-term, where better solutions are not available, but for their
sake and for their clients’ sake, these arrangements must be surrounded by
safeguards which include absolute transparency and not forgetting appropri-
ate insurance cover.

Publications and circulations about PSIT contain litanies of evidence of
failures where sub-standard levels of skills or practice have been applied. It is
difficult to quantify with sufficient precision to make the exercise worthwhile,
but it is self-evident that the accumulated costs of failure are likely to exceed
the cost of getting it right in the first place. It can be revealing, however, to do
a fairly simple costing of the results of inadequate or no interpreting such as
lost court days, appeals and remands in custody, and look at how many legal
interpreters could be trained for that sum.

4.3. Outsourcing

The logic is understandable but the math does not add up. Particularly in
non-EU countries where most public services are commercialised, the notion
that arrangements for PSIT can be handed over to a private company may
seem logical. But that means that a worthwhile profit must be produced in a
context where both the clients (the public services and the Other Language
Speakers) normally have limited resources. Unless sufficient resources are
allocated to the public services, this usually leads to lowering interpreting
standards, working conditions and fees, which have had disastrous results.
Since the introduction of outsourcing in the UK, over one thousand qualified
legal interpreters have felt obliged to refuse to take work from the commercial
companies involved.

Furthermore, professional accountability is weakened. Conflicts of inter-
est abound where a commercial company takes on a multiplicity of roles, such
as being both employer and regulatory body. Overall slippage of standards
takes place swiftly and is difficult to recover from.
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5. What is the firm ground?

What then can be done to overcome the negative pressures, such as the exam-
ples above? There I would agree with Sasso & Malli (2004), that the time and
effort available would be best spent simply by building the profession. If a
critical mass of qualified competent legal interpreters can be achieved, they
would provide a viable alternative to short-term solutions and, equally impor-
tantly, be responsible for their own profession with sufficient weight to with-
stand, for example, any judiciary which lacks integrity and independence.

Who would do this? Where is the solid ground on which to build? Three
such areas are suggested as a start:

1. PSITs themselves. They are intelligent, resourceful people who know
their profession and are proud of it. They are learning to be collabora-
tive and a community of practice is developing. They have the poten-
tial to work with others towards the common aims. A good example
of this is the recently formed ENPSIT, the European Network for Pub-
lic Service Interpreters and Translators.’

2. Front-line public services mostly appreciate both the need for good
interpreting, and the skills sets needed to do it. While some doctors
and so forth may still say that children and family members make sat-
isfactory interpreters, even they are learning that is not the case. From
their close contact with the public, they are beginning to understand
the time it takes to learn an official language to a level where reliable
communication can take place and that, in the meantime, assistance
is required.

There is an increasing awareness of the risks of inadequate interpret-
ing, not just to other language speakers but also to providers of public
services themselves, who have a professional responsibility for their
decisions and are accountable for them. Where those decisions are
based on inaccurate information, because decisions have been made
deliberately to engage sub-standard interpreting and translation, they
are at risk: at risk from litigation and from disciplinary actions within
their own professions.

The public service employees are therefore in an informed position
to put pressure on their own authorities to fund, deploy and employ
PSITs effectively. In many cases they appreciate the negative pressures
legal interpreters are under, because they too are suffering from them.

9. www.enpsit.eu
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3. Academia has been relatively solid in this area. Their own protocols
for standards have gone a good way to protecting standards for train-
ing PSITs and for research. Inevitably, there will be some papers writ-
ten, and even given at conferences, which attempt to spin gold out of
very little damp straw, but that is the way of things and they usually
disappear in light of day and reality.

The best of academia knows how to pursue excellence with diligence,
and should be in a position to bring that rigour to taking matters for-
ward by example in all sectors of this field.

6. Conclusions

We have the confidence and experience to recognise and deflect non-produc-
tive strategies.

We have at least three increasingly firm areas on which to build. If those
three were able to collaborate consistently on a local or regional basis, capac-
ity building could take place in ways which would make the optimum use of
energy and resources. National and international consistencies would follow.

Professional progress consists of a series of larger and smaller turning
points. Each one should be subject to collective and constant evaluation, so
that misjudgements can be spotted quickly and accommodations made to
changing circumstances. The success of each one depends upon the sound-
ness of the decisions and implementation of the one before it.

We have come a long way, and much of the going has been tough, but
things are looking up. As a successful war leader said, at another turning
point, “this is not the end. It is not even the beginning of the end. But it is,
perhaps, the end of the beginning”.
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Abstract

This article aims to describe the current state of affairs as regards national registers of
legal interpreters and translators (LITs) in the United States and the European Union.
After a brief overview of what translation and interpreting studies researchers and EU
project participants recommend about their construction and utilization, a case will
be made for the use of national registers as essential tools in two important struggles:
professionalizing legal translation and interpreting and building public trust. Based on
current models and recommendations by researchers, a proposal will be put forth for
minimum characteristics of a national register of LITs. Rather than an afterthought,
the interpreter register merits scrutiny and careful elaboration precisely because of
an ever more ubiquitous need for states and countries to implement measures which
are fair, transparent, cost-effective, which guarantee due process, and which provide
users with ways to make an objective value judgment regarding the competence of the
interpreters they commission.

Resumen

El presente articulo pretende describir el estado de la cuestion de los registros na-
cionales de intérpretes y traductores judiciales en los Estados Unidos y en la Union
Europea. Después de examinar brevemente las recomendaciones de investigadores y
participantes en proyectos especializados a nivel europeo, se defenderd la importancia
de utilizar los registros nacionales para dos fines importantes: profesionalizar la tra-
duccion y la interpretacion judicial, asi como fomentar la confianza publica. A conti-
nuacion se planteard una propuesta, basada en modelos actuales y recomendaciones
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de investigadores que contempla las caracteristicas minimas de un registro nacional.
Debido a la necesidad cada vez mds presente de implementar medidas que sean justas,
transparentes, sostenibles y que protejan los derechos procesales de los ciudadanos, el
registro debe ser elaborado cuidadosamente y con el esmero apropiado. Asi también
se puede garantizar que los usuarios de dichos registros dispongan de informacion
objetiva sobre la competencia de los intérpretes a quienes contratan.

Keywords: Legal interpreting. European Directive. Professionalization. National re-
gister. Regulation.

Palabras clave: Interpretacion judicial. Directiva Europea. Profesionalizacion. Regis-
tro nacional. Regulacion.
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1. Introduction: National Registers at a Turning Point

Recent and vital work to guarantee language rights in criminal and civil pro-
ceedings is currently being carried out both in Europe and the United States.
In the European context, Member States are in the process of implementing
Directive 2010/64/EU, a measure which aims to guarantee adequate' transla-
tion and interpreting in criminal proceedings. Similarly, in the United States
efforts are being undertaken by the newly configured Council of Language
Access Coordinators (CLAC)? as it becomes more and more apparent that,
in spite of enjoying robust legislative support, language access continues to
be an uphill battle in many US courts. In a forcefully-worded guidance letter
issued by the Civil Rights Division of the US Department of Justice on August
16th, 2010, Assistant Attorney General Thomas E. Perez addressed all chief
justices and state court administrators. The letter acknowledged that “despite
efforts to bring courts into compliance, some state court system policies and
practices significantly and unreasonably impede, hinder, or restrict partic-
ipation in court proceedings and access to court operations based upon a
person’s English language ability” (Perez 2010: 2).

Both Europe and the United States face challenges in guaranteeing due
process rights while endeavoring to comply with legislation in the face of

1. Article 2, paragraph 8 of the Directive states that “Interpretation provided under this
Article shall be of a quality sufficient to safeguard the fairness of the proceedings, in
particular by ensuring that suspected or accused persons have knowledge of the case
against them and are able to exercise their right of defence” (Directive 2010: 5).

2. Presumably in response to Department of Justice insistence on greater oversight in
matters concerning language access, in the spring or summer of 2012 the Council of
Language Access Coordinators (shortened to CLAC, like the Consortium for Language
Access in the Courts before it) was chartered. The Council of Language Access Coordi-
nators differs markedly from its predecessor in that it “consist(s) of individuals desig-
nated by the COSCA (Conference of State Court Administrators) member in each state
who are interested in or associated with the provision of language access services to the
courts, such as language access program coordinators” (COSCA n.d.: 1). A represent-
ative of every US state and territory (the Language Access Coordinator) has now been
designated to be the point person for the provision of language access services to the
courts.
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budgetary constraints, anti-immigrant sentiment, and limited access to quali-
fied interpreters. Members of law enforcement and officers of the court often
do not know how to locate interpreters who work in languages of limited
diffusion (LLDs) and, even when they can, they often have virtually no way
of knowing objectively how skilled the person may actually be as an inter-
preter. As vast territories which are ethnically and linguistically diverse, the
European Union and the United States share similar challenges and are being
asked to formalize mechanisms by which all court participants are guaranteed
equal footing in the courts through the use of qualified interpreters (Blasco
Mayor, Del Pozo Trivifio, Giambruno, Martin, Ortega Arjonilla, Rodriguez
Ortega & Valero Garcés 2013; COSCA n.d.; Corsellis 2011; Directive 2010;
Morgan 2011; Ortega Herrdez, Giambruno & Hertog 2013; Pérez 2010). This
article posits the use of a national register, often referred to as a registry or
a roster in the United States, as a tool that can give administrators the infor-
mation they need about an interpreter’s skills while at the same time offering
legal interpreters and translators (LITs) a multi-faceted tool in the struggle
towards professionalization.

While there is no official nationwide or state-level mandate to create a
national register of qualified interpreters in the United States, the European
Union does, in fact, have such a mandate. As a requirement for admission, all
EU Member States are signatories to the European Court of Human Rights
(ECHR). Article 6 of the ECHR provides that anyone facing a criminal charge
should be provided with the services of an interpreter, free of charge, if s/he
does not understand the language of the proceedings (Morgan 2011: 5-6).
The European Commission found, however, that cost was often an impedi-
ment to Member States in fulfilling their ECHR obligations; that interpreters
and translators often worked under poor conditions; and that Member States
had difficulty recruiting sufficient LITs given that “the profession suffers from
a lack of status, with translators and interpreters sometimes being poorly
paid, not having social benefits (such as paid sick leave and pension rights)
and complaining that they are not consulted enough by their counterparts in
the legal profession” (Morgan 2011: 6-7). Much like in the United States, it
became clear that longstanding non-compliance with existing laws was perva-
sive, similar to the way that many US states continue to act in direct violation
of Title VI of the Civil Rights Act (Ortega Herrdez, Giambruno & Hertog 2013;
Wallace forthcoming). One powerful remedy has been the aforementioned
EU Directive, which has been the driving force behind the establishment of
minimum education requirements, systems of accreditation, continuing edu-
cation requirements, and the elaboration of codes of ethics and standards of
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practice. Directive 2010/64/EU states that “The implementation of the prin-
ciple of mutual recognition of decisions in criminal matters presupposes that
Member States have trust in each other’s criminal justice systems” (Directive
2010: 1), and finds that one of the key initiatives to aid in this endeavor is the
building and sharing of information based on harmonized, reciprocal stand-
ards. Specifically, Member States are directed to facilitate access to national
databases of legal translators and interpreters where such databases exist
(Directive 2010: 4). Furthermore, article 5, paragraph 2 states that
In order to promote the adequacy of interpretation and translation and effi-
cient access thereto, Member States shall endeavor to establish a register or
registers of independent translators and interpreters who are appropriately
qualified. Once established, such register or registers shall, where appropri-

ate, be made available to legal counsel and relevant authorities (Directive
2010: 6).

Multiple efforts have been made at the level of European Commission-funded
work groups and projects to tackle a variety of aspects of training and cre-
dentialing court and legal interpreters. In a Europe that invests heavily in
the model of a multicultural and multilingual society and which boasts a his-
torically well-established history of translator and interpreter training (Pym
2014: 180), the construction of national registers promises to build in all
of the elements with which status within a profession is signaled, including
aspects such as credentialing, oversight, and professionalism. To that end,
this article aims to describe the current state of affairs as regards national reg-
isters of legal interpreters and translators in the United States and the Euro-
pean Union. While generalizations about the EU or the US (along with any
attempt to impose common solutions across the board) may at the surface
appear to ignore the individualities and complexities of each set of systems,
their commonalities are striking. Both bodies consist of linguistically and
culturally diverse states with varying histories of credentialing, testing and
training. Most, if not all, are faced with identifying qualified interpreters in
languages of lesser diffusion. The mere fact that the parts of the whole work
independently and sometimes at odds with each other creates the opportunity
to explore the benefits of consistency and harmonization.

Accordingly, after a brief overview of what translation and interpreting
(TD) studies researchers and EU work group participants recommend about
their construction and utilization, a case shall then be made for the use of
national registers as essential tools in two important struggles: professionaliz-
ing legal translation and interpreting, and building public trust. Although the
creation of national registers has already occurred in a handful of European
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nations, many still do not comply with this feature of the Directive. In the
United States, initiatives are in their infancy. Furthermore, this article aims
to go beyond the vision of the register as a mere list of practicing profession-
als, contemplating registers as a tool for professionalization, an aspect which
remains under-examined in current scholarship.

Based on current models and recommendations by researchers, a proposal
will be put forth which posits minimum characteristics of a national register
of LITs. Rather than an afterthought, the concept of the interpreter regis-
ter merits scrutiny and careful elaboration precisely because of an ever-more
ubiquitous need for states and countries to implement measures which are
fair, transparent, cost-effective, which guarantee due process, and which pro-
vide users way to make a value judgment regarding the competence of the
interpreters they commission. By making interpreters’ qualifications transpar-
ent, registers can contribute directly to the public trust. In turn, low morale
and market disorder can be mitigated by approaching the register as a vehicle
for interpreter professionalization.

2. The Current State of Affairs in the EU and the US: National Registers
in Theory and in Practice

Among the flurry of initiatives, studies, policy analyses and work group final
reports which have been generated by various European Commission pro-
jects in anticipation of the transposition of Directive 2010/64/EU, interpreter
registers are often mentioned, seldom described, and almost never critically
examined. The need for searchable databases seems to be taken for granted,
but current research reflects few efforts to carefully analyze their utilization
and composition. There are notable exceptions, nonetheless. The following
section reviews the state of the art of the interpreter register, in practice and
as described by scholars and policy work groups. Subsequently, the extent to
which such registers exist currently in the European Union and the United
States is deliberated.

2.1 Recent Scholarly Explorations of National Registers

Beyond the confines of European Union work groups, scholarly treatments of
the topic of national registers of interpreters are scarce. The most comprehen-
sive discussion on the subject of national interpreter registers comes from a
team of authors headed by Ann Corsellis, Vice President of the Chartered Insti-
tute of Linguists of the United Kingdom. Corsellis and her colleagues main-
tain that “A national register has obvious advantages for setting professional
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standards, making accredited PSI (public service interpreter) skills more easily
accessible and making available the widest possible range of language com-
binations countrywide” (Corsellis, Cambridge, Glegg & Robson 2007: 139)
and, indeed that is exactly what the UK’s National Register for Public Service
Interpreters (NRPSI) provides. As a well-constructed, monitored and compre-
hensive model to emulate, the NRPSI was established in 1994. Having sepa-
rated from the Chartered Institute of Linguists in April of 2011, the NRPSI
today serves as an independent voluntary regulator, prescribing qualifications,
ensuring that standards for conduct are met, and investigating complaints’®.
It boasts an office team of five full-time and two part-time employees and is
financed mainly through a combination of fees from interpreters and subscrip-
tions from the public services (Corsellis, Cambridge, Glegg & Robson 2007:
142). The UK’ National Register has long recognized that a profession arises
where trust has to be engendered, and there is inherent value in having access
to interpreters who have had a prior objective assessment of their language
and professional skills and who are required to observe a code of conduct. The
NRPSI is free, accessible to the public, and fully searchable online.

On a more regional level in Italy, Mette Rudvin describes two strands of the
LEGAII (Legal interpreting in Italy: Training, Accreditation and the Implemen-
tation of a National Register) project at the University of Bologna. With the
overarching goal of creating constructive, collaborative relationships between
the university and local Bologna institutions, Rudvin suggests that the crea-
tion of a national register is crucial to the project’s success. Since in Italy there
is currently no system of certification or accreditation for court interpreters,
the LEGAII project is tasked with setting up a register, at least at the regional
level, that is in accordance with the EULITA project that is currently underway
to create standards across the EU for an interpreter database (Rudvin 2014:
78). While LIT stakeholders from the United States may not be familiar with
EULITA (the European Legal Interpreters and Translators Association)* nor

3. http://www.nrpsi.org.uk/.

4. The TRAFUT (Training for the Future) final report describes the role of EULITA and the
national associations it represents in its memberships as “crucial in assisting Member
States during the implementation process (of Directive 2010/64/EU). The steps that
have been taken towards the provision of quality legal interpreting and translation in
the EU, an EU code of conduct guaranteeing cross-border integrity, best practice work-
ing arrangements with other legal professionals in multilingual criminal proceedings,
the setting up of national registers, etc., will affect not only the system operation of all
Member States in this area but even more importantly, trickle down to all EU citizens
who find themselves involved, be it as a witness, victim or defendant, in a criminal pro-
ceeding across languages” (n.d.: 10).
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with the various projects that the organization sponsors and reports on, it is
within these project work groups that nearly all systematic studies regarding
national registers are to be found. There appear to be no formal examinations
of the creation or administration of national registers within US scholarship
nor in other areas of the world beyond Europe. For this reason, an examina-
tion of the current state of affairs of national registers would be incomplete
without an overview of the EU projects which have acknowledged the role of
the register or proposed active solutions in preparation for the transposition of
Directive 2010/64/EU.

2.2 EU Projects and National Registers

On February 19th, 2003, the European Commission presented a Green Paper
on Procedural Rights in Criminal Proceedings for Suspects throughout the
EU. The Green Paper maintains that Member States must:
... have a system for training specialised interpreters and translators ending
with a recognised certificate; have a system for accreditation of such transla-
tors and interpreters; introduce regulations for registration which must not
be unlimited so as to encourage the persons involved to keep up their knowl-
edge of the language and of legal procedure, if and when they wish to renew
their registration; set up a system of continuous professional development so
that legal interpreters and translators will be able to maintain their skills at
a proper level; draw up a code of conduct and guidelines for proper working
standards which must be equivalent throughout the EU or correspond as far
as possible; and provide training for judges, public prosecutors and lawyers
so that they will have a better insight into the role of the translator and the
interpreter, resulting in a more efficient mutual collaboration (Hertog & Van
Gucht 2008:15-16).

The resulting Status Quaestionis Questionnaire on the Provision of Legal
Interpreting and Translation in the EU published in 2006 was a follow-up
to previous projects, and its primary objective was to examine “the state of
affairs concerning one fundamental procedural right, i.e. the right to access
to justice across languages and culture or in other words, the right to a free
interpreter and the translation of all relevant documents in criminal proceed-
ings” (Hertog & Van Gucht 2008: v). The EU-wide questionnaire compiled
composite country profiles of each Member State and weighed and ranked
countries on a number of essential performance indicators, the most relevant
to this article being those related to regulation of the profession. The report’s
authors argue that “National registers of equivalent standard and common
codes of conduct could allow mutual access, provided there were also equi-
valent similar professional frameworks for employment and good practice”

MonTI 7 (2015: 115-140). ISSN 1889-4178



Resisting Market Disorder and Ensuring Public Trust: Reimagining National... 123

(Hertog & Van Gucht 2008: 196). Foundational efforts such as the informa-
tion-gathering Status Quaestionis and the Green Paper on Procedural Rights
were supported and disseminated by the aforementioned EULITA. Although
there are several European Commission-funded projects which focus on var-
ious ways to facilitate the successful transposition of Directive 2010/64/EU°,
those which have contributed most to an international dialog on national
registers are, indubitably, Aequitas and TRAFUT (Training for the Future).

The Aequitas (Access to Justice across Language and Culture in the EU)
study makes specific recommendations about the registration of LITs, citing
the National Register of Public Service Interpreters in the UK as an example.
The authors recommend making registration obligatory, “which means that
interpreters and translators who are not registered in the National Register
cannot work for the police and the legal services, and that the police and the
legal services are obliged to use only registered interpreters and translators”
(Grollmann, Martinsen, & Rasmussen 2001). Furthermore, the authors rec-
ommend utilizing national registers to cover several services at the same time
including hospitals, schools, and social welfare organizations, effectively cre-
ating an all-encompassing public service interpreter register similar to the UK
model. Authors Grollmann, Martinsen and Rasmussen also posit recommen-
dations about what the register should contain, including areas of specializa-
tion and interpreter availability, and recommend differentiation, meaning that
interpreters at different stages of professional development would appear on
the register at different tiers or levels.

The TRAFUT (Training for the Future) project team was formed and
funded in order to “assist all relevant stakeholders such as ministry officials,
the various legal professions involved (judges/magistrates, prosecutors, law-
yers and the police), as well as the associations and training institutes of legal
interpreters and translators during the process of implementation [...] of this
Directive (2010/64/EU)” (TRAFUT n.d.: 4). The project leaders held four
workshops throughout the EU during 2011 and 2012 in Ljubljana, Slovenia;

5. More information about the QUALITAS (Assessing Legal Interpreting Quality through
Testing and Certification) project can be found at http://www.qualitas-project.eu/cus-
tom-user/112 and QUALETRA (Quality in Legal Translation) at http://www.eulita.
ew/qualetra-0. The AVIDICUS 3 project (http:/www.videoconference-interpreting.
net/?page_id=154) focuses on the use of videoconferencing in bilingual legal proceed-
ings that involve an interpreter. The ImPLI project (Improving Police and Legal Inter-
preting) at http://www.eulita.ew/impli-improving-police-and-legal-interpreting) posi-
tively acknowledges the Directive’s inclusion of a need for registers and discusses them
briefly in terms of usefulness for recruitment purposes.
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Madrid, Spain; Helsinki, Finland; and Antwerp, Belgium®. The meetings fea-
tured experts from the EU Commission, the Directorate-General for Justice,
the Secretariat of the EU Council, the European Court of Justice, the Euro-
pean Court of Human Rights, the European Criminal Bar Association, the
Council of Bars and Law Societies in Europe, and the European Forum of
Sign Language Interpreters, in addition to judges, prosecutors, lawyers, police
officers, representatives of ministries of justice and of national professional
associations of legal interpreters and translators, academics and trainers.
Among other final recommendations, TRAFUT final report proposed a basic
outline of a national register of legal interpreters and translators based on
presentations which touched on the use, administration, development and
implementation of national registers (TRAFUT n.d.: 13-16). Indeed, these EU
contributions to the international dialog on the import of national LIT reg-
isters stand alone, serving as potential models for initiatives in the United
States and other parts of the world.

2.3 The Current Reality of National Registers in Europe and the United States

At present there is no nationwide, spoken-language roster of court and legal
interpreters in the United States. As a rather fractured set of systems, each
state has the authority to train, accredit and hire LITs based on whatever cri-
teria they establish. An exploration of the court interpreting / language access
web site portal for each US state and territory reveals that out of 50 states
and the five territories of American Samoa, Guam, the US Virgin Islands,
Puerto Rico, and Washington DC, 28 states or territories (50.9%) have no
publicly searchable lists or databases of court interpreters. Of those that do,
11 have electronic searchable databases and 16 have lists in the form of pdf
files. The databases and lists contain a combination of domains such as name,
language, location, level of qualification, and availability (distance willing to
travel, willingness to work nights and weekends, etc.). All interpreter rosters
differentiate levels of competence in some way, usually from two to four lev-
els, although the array of qualifying adjectives describing the various tiers is
dizzying’. There is no comprehensive database which marries the information
available on individual state courts’ web sites.

6. Links to the agenda of the four TRAFUT workshops and selected presentations can be
accessed at http://www.eulita.eu/training-future.

7. Interpreters are designated as certified, master, registered, and qualified, among many
other options.
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There is one initiative taking place at the national level in the United
States which is geared towards the construction of a national register of inter-
preters who can provide services remotely. The work group members con-
sist of Language Access Advisory Committee (LAAC) members as well as
state court interpreter program managers who were selected for having robust
remote interpreting projects already existing in their states, or who had some
other related special interest or area of expertise. The group’s overarching
objectives are to improve access to more qualified interpreters and to explore
and develop the use of technology which will, theoretically, be more cost effi-
cient in the long run. The template for the register was built from scratch
by the National Center for State Courts, but the work group’s intention is to
populate the national register with information from all states whose inter-
preters wish to be listed on it and who fit the criteria for inclusion (C. Capati,
personal communication, June 24, 2014). The register will be searchable by
language and will be differentiated by tiers based upon various existing lev-
els within state programs®. At this time the domains contemplated for the
national register will be basic, and will include each interpreter’s name, state,
city of residence, language, tier (level of certification), phone number, email,
and availability for in-person, audio or video sessions. The registry will be
available to the managers of each state’s court interpreting program and pos-
sibly later on to vendors, although it is still not clear when the register will go
live, what systems will be in place to manage and update it, how many staff
members it will require, and whether or not the register will generate any rev-
enue. The National Center for State Courts will maintain the registry.

Furthermore, the issue of requiring interpreters to abide by a code of eth-
ics and potentially sanctioning them is an issue that is being worked on as
the team develops protocols for inclusion on the registry. Since there is cur-
rently no national code of ethics (states have individual codes), the question
of discipline is unclear and the issue of jurisdiction needs to be discussed
further. Similarly, if an interpreter does not comply with continuing education
requirements in states that require them, it is unclear what the consequences

8. Tier differentiation proved to be somewhat controversial, according to Capati (2014). A
few of the “sticky issues” identified include the fact that some states will not recognize
an interpreter’s test scores from another state if that person passed the test using a par-
tial pass system. Some states also use a “master” level which includes those who passed
the FCICE (Federal Court Interpreter Certification Examination) or those who passed
the CLAC (state-level) oral test at 80% or higher on all sections. In some states, each
individual sight translation section must be passed at 70% while in others a minimum
of 65% is acceptable as long as the composite sight translation score is at least 70% (C.
Capati, personal communication, June 24, 2014).
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will be or how compliance will be monitored. As regards enforced usage of
interpreter selection based on highest level of accreditation, the work group
hopes that each state will start with the most qualified interpreter and work
their way down the roster based on availability, but a selection procedure is
not to be mandated at this time (C. Capati, personal communication, June
24,2014).

The overall panorama of national registers is quite similar in the Member
States of the European Union, where there are currently national registers in
only a handful of countries including Slovenia, the Czech Republic, Finland,
Ireland, Luxemburg, Malta, Holland, Slovakia, Sweden, Spain, and the United
Kingdom (Blasco Mayor, Del Pozo Trivifio, Giambruno, Martin, Ortega Arjo-
nilla, Rodriguez Ortega & Valero Garcés 2013). It is notable that of the six
countries represented on the ImPLI work group (which focused more on
police interpreting and included Belgium/Flanders, the Czech Republic,
France, Germany, Italy, and Scotland/UK), three countries had national regis-
ters and three did not. Some did have local and /or regional registers, however
(ImPLI n.d.: 59-71).

The two European countries in which ample reflections upon national
registers and the state of LIT professionalization have been published are cer-
tainly the United Kingdom and Spain; the former, perhaps for having the most
elaborate, independent and longstanding national register, and the latter for
having such a robust tradition of training and research that few questions
related to the field go unexamined®. As an established tool which fulfills a
vital social and public function, Corsellis (2000) discusses how the NRPSI
has a role in enabling the public services to fulfil their responsibilities. The
UK Register goes beyond providing suitably qualified LITs to creating man-
agement structures which support access to services. In Spain, in contrast,
“the ‘register’ itself is a pdf document on a webpage, not a database, and there
is no management whatsoever” (Blasco Mayor 2013: 170). Furthermore, in
addition to being so out of date that cases of deceased translators and inter-
preters still being listed have been reported (2013: 188), Blasco Mayor iden-
tifies the current national Spanish register as being utterly ineffectual. Not
only does it not list interpreters in some of the languages most needed in
court and police settings as there are no LITs registered for those languages,
but additionally, the lack of regulation of the profession directly impacts the

9. Spain is the only European country boasting 22 universities that offer translation and
interpreting degrees (Blasco Mayor 2013: 166), and currently there are 19 active trans-
lation studies journals published there (Franco Aixela 2012: 340).
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register’s engendering of public trust. Quality is simply unaccounted for. In
sum, “the Ministry cannot guarantee that services provided by the translators
it certifies are quality translations or interpreting since it performs no qual-
ity control over their work nor has any control over the number and type of
assignments they accept” (Blasco Mayor 2013: 170). Things are bound to
look up, however. One of the latest EU projects, LIT Search'?, is a pilot project
aimed at exploring the modalities and practical features of national databases
which will eventually be linked. The project, coordinated at KU Leuven, will
include sign language interpreters and will eventually be housed on the e-jus-
tice portal, a site that is envisioned to function as a sort of one-stop shopping
place for all justice-related matters.

3. Raising Expectations: What can a National Register do for the
Profession?

Legal and court interpreting is still very much an emerging profession. Schol-
ars who subscribe to Trait Theory place both signed and spoken language
interpreting in a state of market disorder (Tseng 1992; Mikkelson 2013; Hes-
smann, Salmi, Turner & Wurm 2011), described as “the current state of the
interpreting market that reflects significant instability related to minimum
standards for entry into the field and a lack of consistent and reliable pro-
fessional control over the variables impacting the effective delivery of inter-
preting services” (Mikkelson 2013: 71). The focus of this study is to examine
those aspects of market disorder which can be mitigated and contravened
through the development of differentiated interpreter registers, advocating
for their construction and enforced utilization. In addition to aiding in the
evolution of interpreting as a profession, national registers can also contribute
to transparency and public trust.

3.1 Registers to Combat Market Disorder

The current state of public service and legal interpreting as a profession has
been explored by researchers analyzing the sociology of professionalization
through lenses such as Bourdieu’s concept of distinction (Monz6 2009). Oth-
ers postulate the training of public service providers as part of the march
towards professionalization (Corsellis 2000; Salaets 2012). Two other major
theories discussed in articles about the professionalization of both spoken

10. See http://www.eulita.ew/lit-search-%E2%80%93-pilot-project-eu-database-legal-inter-
preters-and-translators.
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language and signed language interpreting include Trait Theory and Control
Theory, both of which place interpreting into the category of a profession-
alizing occupation (Tseng 1992; Witter-Merithew & Johnson 2004; Monzo
2005; Pym, Grin, Sfeddo & Chan 2012; Mikkelson 2013).

Not to be confused with the psychological theory related to the human
personality which bears the same name, Trait Theory takes the view that a
profession is an occupation with certain characteristics (Winter 1988: 21)
and, depending on the nature of said characteristics, an occupation is said to
be further along (or not) in the professionalization process. Control Theory
examines professional power, such as the extent to which an occupation exer-
cises control over the determination of the substance of its work while also
taking into account the extent to which specific occupations have progressed
in their struggles for professional status (Tseng 1992: 19-20). Trait Theory
overlaps with Control Theory in the insistence that a consolidated profession
defines expertise on its own, without having content of knowledge imposed
upon it by other professions. Scholars such as those previously mentioned
tend to find common ground when identifying the “traits” or “signals” that a
bona fide profession encapsulates. These include characteristics such as spe-
cialized knowledge, fraternity, self-regulation (Monz6 2005), formal study, a
recognized degree of expertise, and licensure or accreditation. Others include
elements such as initial and in-service training, recognized assessment at all
levels, guidelines to good practice, and disciplinary procedures (Corsellis
2011).

Unfortunately, court and legal interpreting continues to be largely unreg-
ulated both in Europe and in the United States. Interpreters as well as litigants
are unprotected, and in discussions surrounding professionalization, there is
no small amount of anecdotal and scholarly discussion of the problems that
continue to beset public service interpreting. Such deficiencies include low
wages'', low social prestige, misunderstanding by society, and very limited
authority or power over the working conditions and standards that are estab-
lished, severely limiting the collective authority of the field (see Bell 2000;
Helmerichs 2004; Witter-Merithew & Johnson 2004; Monzo6 2005 & 2009;
Hessmann, Salmi, Turner & Wurm 2011; Blasco Mayor 2013; Rudvin 2014).

11. The ImPLI final report finds that “... there is a notorious lack of funds (for police
interpreting), which means that in most cases the only selection criterion is price. As a
result, poor remuneration often means poor quality since qualified interpreters do not
accept police interpreting assignments under such conditions. Poor quality of unqual-
ified interpreters is also one of the reasons for the mistrust among the police as far as
working with interpreters is concerned” (n.d.: 17).

MonTI 7 (2015: 115-140). ISSN 1889-4178



Resisting Market Disorder and Ensuring Public Trust: Reimagining National... 129

When credential requirements for employment vary, when there exists a lack
of consensus between the profession and the market place as to the common
attributes of an entry-level practitioner, or when there is insufficient con-
sumer and public appreciation assigned to the complex work of interpreting,
market disorder ensues, both for signed language and spoken language inter-
preting (Witter-Merithew & Johnson 2004; Mikkelson 2013).

Market disorder, also referred to as market disorientation, is described by
Joseph Tseng as follows:

Practitioners in the market cannot keep outsiders from entering practice.

They themselves may have started practice as outsiders or quacks. Recipients

of the service either have very little understanding of what practitioners do

or very little confidence in the services they receive. It is very likely that the

public simply does not care about the quality of the services. Hence, distrust

and misunderstanding permeate the market. What matters more to clients, in

the absence of quality control, is usually price. Whoever demands the lowest

fees gets the job. Therefore, advertising and price-cutting are commonplace

in the market. The rights of the clients are normally not protected, and mal-

practice as a result frequently occurs. When the clients need services, they

simply call upon anyone who is around and asking a reasonable fee. Clients

who demand quality services are usually troubled by the fact that they do not

know where to get qualified practitioners for services (Tseng 1992: 44-45).

As a response to market disorder, “employers tend to trust professional expe-
rience or their own recruitment tests rather than academic qualifications or
membership of an association” (Pym, Grin, Sfeddo & Chan 2012), and poten-
tial clients and users of interpreter services often mistrust practitioners in this
phase of professionalization. A well-constructed and faithfully utilized regis-
ter, however, can lend transparency to interpreters’ skills, aid in the profes-
sion’s resistance to outsourcing and abusive language service provider (LSP)
practices, fight against interpreter invisibility, postulate a roadmap to career
progression for interpreters, and provide indispensable access to LITs who
work in languages of lesser diffusion. Through transparency and accounta-
bility, furthermore, the EU Directive’s need to engender public trust is more
likely to be satisfied.

3.2 National Registers and Public Trust

The concept of mutual trust in other Member States’ criminal justice systems
is one of the very foundations of EU Directive 2010/64/EU. Article 2 insists
that the “Interpretation provided under this Article shall be of a quality suf-
ficient to safeguard the fairness of the proceedings, in particular by ensuring
that suspected or accused persons have knowledge of the case against them
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and are able to exercise their right of defence” (Directive 2010: 5). To have
any hope of being able to expect a minimum standard of adequate perfor-
mance, the profession requires mechanisms by which a client can judge for
him/herself the degree of quality of the services rendered at the point of deliv-
ery. Without some kind of regulation, “[...] the public loses its undoubted
right to be protected from charlatans and crooks, to be guaranteed a product
which is not substandard and to have recourse to an authority which can pro-
vide compensation if it is” (Bell 2000: 148).

Rudvin (2014) identifies the lack of transparency in interpreters’ skills
and competences as one of the major flaws in the current interpreter recruit-
ment system in Italy, an argument which speaks directly to issues of quality.
The ImPLI final report on police and legal interpreting in the EU makes the
case that the lack of centralized registers has a direct effect on the lack of
quality control. As the report laments the lack of centralized registers and
quality assessment bodies, it proclaims that “National quality control systems
do not exist. Local initiatives do exist but are too fragmentary at the present
time. There is no system in place to verify the accuracy of interpretation and
translation. In some countries (for example France, Belgium), there are not
centralised registers of legal interpreters from which criminal justice authori-
ties can select interpreters” (ImPLI n.d.: 39).

Moreover, registers can reflect understanding of and adherence to codes of
ethics and standards of practice. The regulation of practice provided through
the codes of conduct allows for its members to commit to disciplinary proce-
dures where breaches of the code are alleged and, when necessary, appropriate
action can be taken (Corsellis 2004: 126). While the existence of a code of
ethics does not oblige people to abide by it, interpreter breaches have reper-
cussions on the profession as a whole, diminishing the public trust that is so
crucial (Hale 2007: 105). In terms of public trust, a freely available national
register characterized by transparency can be a powerful tool. In the absence
of such transparency, “[un] registro de operadores que no garantice la cali-
dad necesaria no contribuye a la confianza mutua ni a la seguridad juridica
deseadas” (Blasco Mayor, del Pozo Trivifio, Giambruno, Martin, Ortega Arjo-
nilla, Rodriguez Ortega & Valero Garcés 2013: 4).

3.3 Beyond Professionalization and Public Trust: Other Important Uses of the
National Register

This article has focused on national registers of LITs as a weapon against
market disorder and as an aid to transparency and building the public trust.
However, national registers have additional professionalizing capabilities. If
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their usage is enforced and relied on by users across court and criminal jus-
tice systems, national registers can aid in the resistance against outsourcing of
interpreting work to agencies, as currently happens in several EU countries
and several US states, putting LITs in harm’s way of abusive practices at the
hands of unethical language service providers.

Blasco Mayor (2013: 170) explains Spain’s dubious honor of having been
the first European country to outsource court interpreting services in 2003,
a state of affairs which she believes has led to the current situation in which
chaos and absence of professionalism reign. There is no quality control, no
training or certification required, and fees paid by the service providers are
akin to those of an unskilled worker'?. Unfortunately, the United Kingdom
followed Spain’s controversial lead in early 2012 (Ortega Herraez, Giambruno
& Hertog 2013), privatizing court interpreting services to disastrous effect
as “Rates for interpreters were slashed to barely subsistence levels overnight,
leading to the vast majority of interpreters choosing to boycott the new con-
tract rather than accept ... pitiful pay and conditions'®.” Having recourse to a
vendor-neutral recruitment source, especially for interpreters of LLDs, could
provide a viable alternative to outsourcing, the effects of which were so devas-
tating for LITs in the United Kingdom that the nation’s contract with a private
language services provider

...ha sido objeto de una investigacion en el seno del Parlamento britanico a

cargo de la Comision Parlamentaria de Justicia [... y...] a causa de este mal

paso, el anterior Ministro de Justicia britanico tuvo que dimitir, y la actual

Ministra no tiene el apoyo ni siquiera de su propio grupo parlamentario con

respecto al actual modelo de provision de traductores e intérpretes judiciales

en su pais (Blasco Mayor, del Pozo Trivifio, Giambruno, Martin, Ortega Arjo-
nilla, Rodriguez Ortega & Valero Garcés 2013: 5).

Conversely, national registers can act as a ladder of opportunity for career pro-
gression, setting out a roadmap of professional upward mobility for interpret-
ers in terms of credentialing and training. What Corsellis, Cambridge, Glegg
& Robson (2007) describe as “levels of membership”, and what is referred to
often in the United States as differentiation or tiers, “...provides a professional

12. “In Spain the administration pays up to 60 EUR per interpreting hour to outsourced
agencies, who in turn pay the interpreter between 8 and 12 EUR per hour. Pay is a
major concern of the interpreters and low pay is a major disincentive” (Blasco Mayor
2013: 175). The Canary Islands Model discussed in the same article, however, shows a
marked contrast with the rest of the country. With no agency to intervene, court inter-
preters were earning 44 euro per hour in 2008 (Blasco Mayor 2013: 172).

13. See http://www.opendemocracy.net/ourkingdom/joel-sharples/realities-of-outsourcing-
court-interpreters-mean-miscarriages-of-justice.
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structure through which linguists can develop their skills and earn profes-
sional status and recognition” (Corsellis, Cambridge, Glegg & Robson 2007:
142). A publicly visible, oft-utilized and well-monitored path to higher status
and recognition helps morale in addition to giving more objective informa-
tion to the public, another way in which national registers can combat market
disorder'.”

In a similar vein, then, it stands to reason that a national register functions
also to undermine the traditional invisibility under which LITs have labored.
At a time in which governments and society at large still cannot even tell the
difference between a translator and an interpreter, even in a country such
as Spain which boasts 22 universities that offer translation and interpreting
degrees (Blasco Mayor 2013: 66), increased visibility contributes to the pro-
fessionalization of LITs as well as functioning as a recruiting tool, especially
for interpreters of languages of lesser diffusion.

4. A Proposal: Rethinking National Registers

Based on the models and findings discussed, a proposal can be made which
pulls together the best attributes of a national register at the service of inter-
preter professionalization and public trust®. Active work groups exploring
issues of the building of national registers would do well to consider the fol-
lowing positive attributes of a forward-looking register.

First and foremost, rosters should be differentiated, distinguishing
between para-professional and professional practitioner competence. Not
only should more advanced skills garner higher levels of compensation'®, but
“... the important thing is that the exact level of qualification and experience
of each interpreter and translator appears clearly from the Register in order to
ensure that the clients get the interpreter or translator who best matches their
needs” (Grollmann, Martinsen, & Rasmussen 2001). They should contain,
at the very least, the criteria suggested by Corsellis (2004: 125): interpreter

14. As an example, the national register in Norway acknowledges that one of its functions
is to “encourage interpreters to document and improve their skills and competencies.”
See http://www.eulita.ew/ljubljana-workshop.

15. The Comision de la Conferencia de Centros y Departamentos Universitarios de Traduccion
e Interpretacion (CCDUTI) makes explicit recommendations for an improved national
register for Spain in Blasco Mayor et al. 2013.

16. While the decision to regulate minimum fees may be controversial or unwelcome in
some countries, the TRAFUT final report recommends that countries enact legisla-
tion on LIT fees both for criminal and civil law proceedings (TRAFUT n.d.: 16). The
CCDUTI group fully agrees (Blasco Mayor, del Pozo Triviio, Giambruno, Martin,
Ortega Arjonilla, Rodriguez Ortega & Valero Garcés 2013).
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qualifications, training undertaken leading to the examination, experience,
security vetting, references as to character and suitability, and the practition-
er’s pledge to adhere to a code of conduct and to abide by disciplinary proce-
dures in the case of a dispute. National registers should be fully searchable by
any domain, and should include areas of expertise that may cross over into
areas of other public services such as healthcare interpreting (and its related
specialties), social services, and educational settings. At some point an online
booking system might be considered.

Furthermore, in data collection as in data provision, consistency has its
virtues and constitutes “one of the essential planks of good planning and
organisation” (Corsellis 2004: 123). Harmonizing the domains across state
and national lines in the interest of standards and consistency can only benefit
the profession. The United States, especially, should seek to build a national
register based on the “common platform” concept (Pym, Grin, Sfeddo &
Chan: 2012). Especially in the realm of interpreter credentialing/certification,
harmonization acts as a guarantee of an interpreter’s professional training and
adhesion to a professional code of ethics. In an effort to learn from each state
or country’s best practices, creating equivalency could bring essential uni-
formity'. In other words, the practical benefits and judicial security inherent
to reciprocity would equally benefit the United States as well as the Member
States of the European Union.

The characteristic of national registers which would have the most pro-
found effect on combatting market disorder and fomenting the public trust
is the enforcement and requirement of its use: in other words, making the
register a required first stop, with rules of law or statutes that require that the
most qualified interpreter with the areas of expertise and the language combi-
nations needed are contacted first. Even with good intentions and good will,
non-compliance with state and federal laws requiring free language access
in the courts still seems to be common fare in the United States (Schweda
Nicholson 2004: 49). Until robust laws governing the use of national registers
as tools to find the most appropriate and most highly skilled interpreter avail-
able are put into place, the use of uncertified and unqualified interpreters is
likely to continue. In a similar vein, the TRAFUT final report, in its basic out-
line of a national register of LITs, recommends that countries enact legislation
“in order to achieve uniform standards for the admission to registers and the

17. One caveat might be the irregularity in access to and quality of court interpreter train-
ing in the 50 US states. Nonetheless, it should be noted that there are currently no
minimum training or educational requirements for attempting to earn certification as
a court interpreter.

MonTI 7 (2015: 115-140). ISSN 1889-4178



134 Wallace, Melissa

administration of registers” (TRAFUT n.d.: 13). In more concrete terms, the
report recommends that legislation be applied to specific aspects of a national
register including admission to the register, contexts in which the interpreter
can practice, and day-to-day management of the register (TRAFUT n.d.: 14).
Aequitas authors Grollmann, Martinsen and Rasmussen argue that

[i]t should be made obligatory for the police and the other legal services

to use only interpreters and translators from the Register, except in those

circumstances in which an interpreter or translator is needed in languages

or situations for which there is demonstrably no qualified interpreter or

translator available. In these circumstances, interpreters or translators may

be selected from whatever source available but with as many guarantees as

possible built in (Grollmann, Martinsen & Rasmussen 2001).

Moreover, an enforceable roster lends a backbone to the codes of ethics
by imbibing it with a mechanism for monitoring practitioner compliance,
including an accessible grievance procedure (Witter-Merithew & Johnson
2004: 14; Blasco Mayor, del Pozo Trivifio, Giambruno, Martin, Ortega Arjo-
nilla, Rodriguez Ortega & Valero Garcés 2013: 4).

5. Conclusions

Although the LIT Search work group findings are not yet available and the
national register of remote interpreters in the United States is not yet com-
pleted, policy-level mentions of national registers figure rather prominently
among recommendations made by a variety of researchers. The US can and
should use this work to inform its own beginning forays into building a
national register, and the same wisdom could also be of service to healthcare
interpreters as well as other types of community/public service interpreters.

As LITs move away from an unregulated industry to a regulated pro-
fession, a national register can acknowledge the importance of and lead to
compliance with a series of minimum standards to which all practitioners
must adhere, including mandatory training (before legitimately offering the
service), official recognition of academic qualifications in translation or inter-
preting, and documented areas of competence. The question remains: can a
national register realistically regulate a profession to this extent?

Corsellis reminds us of the vital role that national registers play in the
regulation of the profession when she states that:

Part of the role of a regulated profession is to have an appropriate measure

of overall national ownership and control of their profession, while collabo-

rating with government and other relevant bodies in the process. There is a

need to know, at a basic level, how many qualified practitioners exist, in what
language combinations and where, against how many are needed, now and in
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the future. In addition, there is a need to know, disseminate and monitor the
types of skills and good practice protocols required, and to keep them up to
date. The basic data is needed to inform who and how many are brought into
the profession; how they are trained, assessed and accredited; what support
systems they need (Corsellis 2011: 151).

As the title of this volume suggests, it is, indeed, a turning point for legal
interpreting: a time in which practitioners must make a stand for themselves.
If they do not, especially by insisting on the creation and use of a register
which makes their objective competences transparent, their working condi-
tions, standards and practices are likely to continue to be decided by others.
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Résumé

Nous nous proposons d’étudier la position actuelle de l'interprétation judiciaire au
Monténégro du point de vue législatif et pratique, dans une optique de I'adhésion
européenne du pays. Suite a lidentification d’'un besoin croissant des prestations
de qualité et a la présentation du profil idéal de l'interprete judiciaire, nous avons
procédé a un diagnostic de la situation nationale, en nous appuyant sur des textes
législatifs en vigueur. Nous avons pu constater que la législation monténégrine est
généralement conforme a la Directive 2010/64/UE, tout en indiquant les problemes
terminologiques, a savoir I'absence d'une distinction claire entre la traduction et I'in-
terprétation. Nous avons également tenté de proposer quelques solutions relatives a la
précision des criteres de sélection des interpretes, la forme et du contenu de I'épreuve,
la nécessité d’organiser les formations adaptées, I'établissement d'un systeme fiable
du controle de qualité et la création d'une association professionnelle représentative.

Abstract

“Legal interpreting in Montenegro in view of its EU accession: diagnosis and propos-
als of necessary modifications”

The aim of this paper is to analyze the current situation in the field of court interpret-
ing in Montenegro, from both a normative and a practical point of view, in the light
of future EU accession. Following the assertion that there is an increasing need for
quality interpretation and the description of an ideal court interpreter, this paper pre-
sents the situation at the national level, relying upon the existing legislation in force.
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It is noted that Montenegrin legislation is generally harmonized with the EU Directive
2010/64/EU, but there is an issue of terminology that results in an unclear distinction
between interpretation and translation. This paper proposes several solutions in order
to define more detailed criteria for the selection of interpreters, form and content of
the exam, necessity of organizing specialized training, introduction of a reliable sys-
tem of quality control and establishment of a representative professional association.

Mots-clés : Interprétation juridique. Interprétation judiciaire. Traduction. Adhésion
européenne. Compétences de l'interprete.

Keywords: Legal interpretation. Court interpreting. Translation. EU accession. Inter-
preting skills.
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1. Introduction

Le Monténégro souhaite devenir membre de 'Union européenne et, a I'instar
des autres pays du Sud-Est de 'Europe qui 'ont précédé sur cette voie (la Slo-
vénie et la Croatie) et qui le suivent dans la dynamique de I'élargissement (la
Macédoine, la Serbie, la Bosnie-Herzégovine et le Kosovo), il est censé inten-
sifier la communication et la coopération officielle a plusieurs niveaux, non
seulement avec les institutions européennes, mais également avec les Etats
membres. En raison de la barriere linguistique, cette communication passe
nécessairement par la traduction/interprétation. Il nous semble que dans ce
cadre d’échanges riches et multiples, la célebre déclaration d’'Umberto Eco :
« La langue de 'Europe, c’est la traduction » (« La lingua dell’'Europa ¢ la tra-
duzione ») trouve sa meilleure confirmation et qu’elle ne concerne pas moins
l'interprétation ayant en vue le nombre des rencontres et la durée des négo-
ciations. Les expériences des élargissements précédents démontrent que, dans
un premier temps, les échanges entre le pays candidat a I'adhésion et les ins-
titutions européennes ou les pays membres de I'Union reposent surtout sur la
traduction des textes législatifs, notamment I'acquis communautaire, en vue
de leur transposition dans la législation nationale. Dans cette phase de rappro-
chement, I'interprétation est réservée aux rencontres des hauts fonctionnaires
politiques, les conférences d’experts et les visites d’études. Or, la coopération
entre les pouvoirs judiciaires et de police n’est pas encore au centre d’intérét :
elle est souvent citée comme un élément important, mais sa mise en pratique
n’est pas encore effective. Cependant, plus un pays candidat avance sur le che-
min de rapprochement institutionnel de 'UE, plus il a besoin d’interprétation
judiciaire de qualité, a savoir d’interpretes capables d’offrir des prestations
dont le niveau correspond a de hautes exigences internationales, aussi bien
dans la forme que dans le contenu. Notre position d’enseignante universitaire
combinée avec celle d'interprete judiciaire assermentée et interprete accréditée
aupres des institutions européennes nous a incité a réfléchir sur I'importance
de la formation et le manque de sensibilisation des institutions nationales a ce
sujet. Nous nous proposons d’examiner la situation des interpréetes et de l'in-
terprétation judiciaire du Monténégro, pays candidat a I'adhésion européenne
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a 'heure actuelle, d’en identifier les problemes majeures dans l'optique de
la future adoption de la Directive 2010/64/UE du Parlement européen et du
Conseil du 20 octobre 2010 relative au droit a I'interprétation et a la traduc-
tion dans le cadre des procédures pénales et de la participation croissante du
Monténégro dans les coopérations judiciaires et policieres régionales, euro-
péennes et internationales. Cobjectif final de notre analyse est de proposer
des solutions permettant aux institutions compétentes de réfléchir et d’agir
en vue d'une clarification du role de l'interprete judiciaire, de son importance
ainsi que de sa formation et des criteres de sélection.

2. Besoin croissant de I'interprétation judiciaire
dans le processus de ’adhésion a I'UE

Nous avons choisi de présenter la problématique de I'interprétation judiciaire
au Monténégro du point de vue des critéres de sélection, de la formation et
du controle de qualité parce que, d’'une part, nous avons personnellement
trouvé de nombreux points faibles dans ce domaine et que, d’autre part, nous
trouvons que nos observations coincident avec les besoins croissants de I'in-
terprétation judiciaire de qualité au niveau national. Le Monténégro a ouvert
les négociations d’adhésion avec 'Union européenne en juin 2012. Non seu-
lement ce processus renforcera la coopération judiciaire internationale dont
l'entraide pénale internationale, la coopération des administrations dans le
domaine de la justice et de la police, mais aussi le Monténégro est le premier
pays candidat qui a commencé la négociation par 'ouverture des chapitres
23 et 24 de l'acquis communautaire qui concernent respectivement I'appareil
judiciaire et les droits fondamentaux et la justice, la liberté et la sécurité.
Ces chapitres resteront ouverts tout au long du processus de négociation et
c’est dans ces domaines que 'administration européenne trouve le plus grand
nombre de reproches au pays. Or, la volonté de faire des progres sur le che-
min européen devra étre accompagnée de I'ouverture des proces judiciaires
qui exigent la coopération internationale, notamment par l'intermédiaire des
commissions rogatoires et les demandes d’extradition.

De plus, depuis I'adhésion de la Croatie a I'Union européenne en juin
2013, le Monténégro possede une frontiere terrestre avec I'Union européenne
(la frontiere maritime existait déja, avec I'Italie) et il devient de plus en plus
un pays de transit pour I'immigration clandestine et les demandeurs d’asile.!

1. Cela est confirmé par la récente ouverture d'un Centre d’Accueil des demandeurs d’asile
dans les environs de Podgorica, pour répondre au flux des migrants venus majoritaire-
ment de l'Afrique, en passant par la Grece et 'Albanie.
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Le Monténégro sera également amené a remplir les standards profession-
nels et de qualité dans le domaine de la traduction/interprétation judiciaire,
comme il était obligé de le faire dans le domaine de I'interprétation de confé-
rence avec le test d’accréditation pour l'interprétation de conférence organisé
pour la langue monténégrine en février 2012 a Bruxelles par la DG Interpré-
tation (I'ancien SCIC).

Pour les raisons indiquées ci-dessus, un pays qui aspire a adhérer pleine-
ment aux standards et criteres professionnels européens devra se préparer a
réagir en amont : dans le cas de I'interprétation judiciaire, cette préparation se
reflete dans la nécessité de revoir le systeme de recrutement et de sélection et
a constituer un systeme de formation et de controle de qualité de l'interpré-
tation judiciaire.

3. Profil idéal de l'interprete judiciaire

Pour pouvoir bien décrire le profil idéal de l'interprete judiciaire, nous tenons
tout d’abord a souligner la distinction traducteur/interprete, deux facettes
d’une profession qui exigent certaines compétences communes, mais qui pré-
sentent également des différences non négligeables. Un bon traducteur ne
doit pas systématiquement étre un bon interprete et vice-versa et cela s'ex-
plique notamment par les aptitudes propres a I'une ou a l'autre activité. Dans
la description des compétences de l'interprete judiciaire, nous allons citer les
définitions publiés dans le Rapport final du Forum de réflexion sur le multilin-
guisme et la formation d’interpretes (ci-apres : le Forum) publié par la Direction
Générale de I'Interprétation (2009) qui recommande le terme interprete juri-
dique au lieu de l'interprete judiciaire :

Le forum de réflexion a opté pour le terme « interprete/interprétation juri-
dique », plus inclusif que celui « d’interprete judiciaire », par exemple,
désignant une situation ou un contexte restreint, ou celui « d’interprete
assermenté », renvoyant a une caractéristique spécifique de la profession.
Pour autant, ce terme est moins général que celui «d’interprete aupres des
services publics », englobant d’autres secteurs tels que médicaux ou sociaux.
Linterprétation juridique couvre les prestations effectuées dans tous ser-
vices présentant des composantes juridiques, depuis les enquétes policieres
et douanieres, jusqu'aux commissions rogatoires, en passant par la phase
pré-procédurale, les entretiens entre avocat et client, le proces, la phase
post-procédurale, I'immigration, les procédures relevant du mandat d’arrét
européen, etc. La maitrise de deux langues, méme au niveau de subtilité et
de précision requis de la part des professionnels des services judiciaires, ne
garantit nullement que I'on soit en mesure d’interpréter dans ces langues. En
outre, un traducteur n’est pas nécessairement bon interprete, ni inversement !
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En conséquence, un « interprete juridique » est un professionnel formé et
qualifié, interprétant pour les justiciables confrontés a un systeme dont ils ne
maitrisent pas la langue. (2009: 10)

Notre présentation des compétences de l'interprete judiciaire s'appuie sur
les compétences énoncées dans la publication précitée, mais dans I'objectif
de les adapter aux besoins de notre analyse, nous allons les diviser en deux
groupes : celles qui valent aussi bien pour les traducteurs que pour les inter-
pretes et celles qui sont spécifiques pour les interpretes et que les traducteurs
judiciaires ne doivent pas obligatoirement posséder.

3.1. Compétences communes de l'interprete et du traducteur judiciaire
3.1.1. Compétences linguistiques

Il est évident qu'un interprete judiciaire doit posséder des compétences lan-
gagieres égales a un interprete de conférence. La connaissance de sa langue
maternelle est primordiale : avec la richesse du vocabulaire et I'éloquence, elle
comprend la maitrise de la langue standard et de tous ses registres langagiers.

Quant a la maitrise de la langue B, nous pouvons affirmer sans exagéra-
tion qu'elle est au moins également importante pour un interprete judiciaire
que pour un interprete de conférence, méme si I'interprétation judiciaire a été
souvent sous-estimée par le passé par les interpretes de conférence souvent
accusés d’'une approche élitiste (Driesen, 2011: 142). Le Forum indique la
nécessité d'une « parfaite connaissance de la langue courante du pays étranger
concerné » et recommande le niveau C1 ou C2 du « Cadre européen commun
de référence pour les langues » (2009: 10). Cet aspect est d’'autant plus impor-
tant quun interprete de conférence sera souvent amené a interpréter depuis
une langue C vers la langue A et B, a la différence de l'interprete judiciaire
qui sera surtout en situation d’utiliser bidirectionnellement sa langue A et
sa langue B. Nous ajouterions que les traducteurs judiciaires ont besoin des
mémes compétences langagieres valables pour les textes et qu'a la différence
des interpretes judiciaires, ils peuvent toujours estimer a 'avance leurs capa-
cités a rendre un travail de qualité. Les interpretes sont généralement « mis
en situation » et incapables de faire ce choix une fois engagés dans le cadre
d’'une procédure judiciaire.

3.1.2. Connaissance des systemes juridiques

Il est sous-entendu que les traducteurs et les interpretes judiciaires connaissent
les systemes juridiques de leur pays (ou les pays ou leur langue maternelle est
langue officielle) ainsi que les systemes juridiques des pays ou leur langue B
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est la langue officielle. Comme nous envisageons d’examiner la situation du
Monténégro, il est a souligner que la langue monténégrine, contrairement a
ce que les différences dans les dénominations officielles puissent indiquer,
est du point de vue linguistique presque identique aux langues bosniaque,
croate et serbe. Or, les allophones de ces quatre langues officielles n’ont pas
besoin de traduction/interprétation pour comprendre ou se faire comprendre
dans le cadre des procédures juridiques et administratives et un interprete
judiciaire monténégrin sera sirement amené a travailler pour les ressortis-
sants bosniaques, croates ou serbes. Dans la Constitution du Monténégro,
les langues bosniaque, croate ou serbe sont en utilisation officielle, avec le
monténégrin. De plus, un traducteur/interprete est censé connaitre le systeme
juridique du pays ou sa langue B est langue officielle. Dans d’autres termes, un
interprete judiciaire pour le francais devrait connaitre non seulement le sys-
teme juridique de la France, mais aussi celui de la Belgique et du Luxembourg
(éventuellement de la Suisse, important partenaire commercial des pays de
I'UE). Le Forum indique l'importance de la connaissance de « la structure,
procédures, professions judiciaires et juridiques, administration, etc. Termi-
nologie juridique générale ou spécifique a une mission (tels que droit de la
famille, asile, fraude, etc.) » (2009: 10).

3.2. Compétences spécifiques de l'interprete judiciaire
3.2.1. Compétences interpersonnelles et interculturelles

A la différence des traducteurs, les interpretes judiciaires sont immergés dans
une situation de communication. Pour une prestation de qualité, ils doivent
posséder des compétences interculturelles qui leur permettent de faire le pont
entre les cultures et les expériences différentes : celles du personnel judi-
ciaire ou administratif d'un coté et celles des justiciables de l'autre. Il s’agit
tres souvent des ambiances de stress, difficiles a gérer : dans ces situations
les compétences linguistiques et les connaissances juridiques théoriques ne
suffisent pas. En méme temps, les interpretes judiciaires sont confrontés a
des personnes de différents niveaux de formation et avec des expériences
diverses et leurs compétences interpersonnelles peuvent jouer un role décisif
pour un bon déroulement de la communication. Cela s’avere particulierement
important dans le cadre des auditions ou entretiens avec les immigrants et les
demandeurs d’asile venus des réalités lointaines.
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3.2.2. Maitrise de l'interprétation

Finalement, les interpretes judiciaires, comme les interpretes de conférence,
doivent pratiquer les différentes formes d’interprétation (liaison, consécutive,
simultanée, traduction a vue) et posséder des compétences et des techniques
nécessaires, a savoir la mémoire, la prise de notes, la gestion du stress, etc.
Pour ce faire, ils doivent avoir suivi des formations universitaires destinés aux
interpretes de conférence ou posséder des preuves d’expérience suffisantes
avec les différentes formes de I'interprétation indiquées.

3.3. Code déontologique

Dans l'objectif de bien cerner le profil idéal de l'interprete judiciaire nous ne
pouvons pas négliger I'importance des normes déontologiques pour I'exercice
de cette fonction. A ce titre, le Forum recommande 1'élaboration des codes de
conduite et des guides de bonne pratique au niveau national et son respect
par les interpretes (2009: 17). Nous tenons également a faire référence au
Code de conduite de I'EULITA, Association européenne des traducteurs et
interpretes juridiques, qui peut servir d’exemple aux associations nationales
en vue d’'une meilleure harmonisation entre les Etats membres de I'UE. Ce
texte aborde en grandes lignes les principaux criteres de la bonne pratique
professionnelle, a savoir la précision, la qualité de prestation, I'impartialité, la
confidentialité, 'étiquette et la conduite, la solidarité et la loyauté.

4. Etat des lieux — identification des problemes majeurs

Nous nous proposons de passer en revue la situation de l'interprétation et
des interpretes judiciaires au Monténégro en vue de faire un diagnostic, a
commencer par le cadre normatif en vigueur, en passant par les criteres de
sélection et les modalités d’organisation des épreuves.

4.1. Cadre législatif et organisationnel

Suite a la récupération de son indépendance en 2006, le Monténégro est
devenu le 47¢ membre du Conseil de 'Europe en 2007 et il adhere pleine-
ment aux valeurs consacrées par la Convention européenne de sauvegarde
des droits de ’homme et des libertés fondamentales (CEDH). Larticle six de
la Convention concerne le droit au proces équitable et c’est la base méme du
droit a lI'interprétation dans le cadre des procédures judiciaires.
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Parmi les textes législatifs nationaux, nous citerons le Code de la procé-
dure pénale du Monténégro qui ratifie le droit d’utilisation de sa langue dans
le cadre de la procédure pénale :

Article 8

(1) La procédure pénale est conduite en langue monténégrine.

(2) Les parties, les témoins et les autres participants dans la procédure ont
droit de se servir de leur langue ou de la langue qu’ils comprennent. Si
la procédure n’est pas conduite dans la langue d’'une de ces personnes, il
sera garanti I'interprétation des déclarations, la traduction des documents
et d’autres pieces a conviction en forme écrite.

(3) Les personnes de I'alinéa 2 du présent article seront informées du droit a la
traduction/interprétation et elles peuvent y renoncer si elles connaissent
la langue de la procédure. Linformation et la déclaration des participants
de la procédure feront I'objet du proces-verbal.

(4) La traduction/interprétation sera confiée a I'interprete.?

Larticle 101 de la Loi sur les Tribunaux classe les affaires relatives a 'enga-
gement des traducteurs/interpretes judiciaires permanents dans le domaine
de compétence de I'administration judiciaire. Carticle 109, alinéa 2 du méme
texte stipule que le ministere de la Justice du Monténégro prescrit les condi-
tions de la désignation et de l'activité des traducteurs/interpretes judiciaires.

Le Ministere de la Justice du Monténégro a adopté en 2008 le Reglement
sur les traducteurs/interpretes judiciaires permanents’® régissant les condi-
tions de la désignation/ révocation des traducteurs/interpretes ainsi que les
questions du registre, des tarifs et les autres sujets relatifs.

Dans la Position de négociation* relative au Chapitre 24 de ’Acquis com-
munautaire rendue publique en décembre 2013, il est clairement indiqué que
le cadre législatif monténégrin est conforme a la Directive 2010/64/UE du

2.Clan 8
(1) Krivi¢ni postupak vodi se na crnogorskom jeziku.
(2) Stranke, svjedoci i druga lica koja ucestvuju u postupku imaju pravo da u postupku
upotrebljavaju svoj jezik ili jezik koji razumiju. Ako se postupak ne vodi na jeziku
nekog od tih lica, obezbijedice se prevodenje iskaza, isprava i drugog pisanog dokaznog
materijala.
(3) O pravu na prevodenje poucice se lice iz stava 2 ovog ¢lana, koje se moze odredi tog
prava ako zna jezik na kojem se vodi postupak. U zapisniku Ce se zabiljeziti da je data
pouka i izjava ucesnika u postupku.
(4) Prevodenje se povijerava tumacu
Zakonik o krivicnom postupku (,,Sluzbeni list Crne Gore”, broj 57/09)
Traduction faite par 'auteur.

3. Pravilnik o stalnim sudskim tumacima (Sluzbeni list Crne Gore broj 80/08).

4. Pregovaracka pozicija Crne Gore za Meduvladinu konferenciju u pristupanju Crne Gore
Evropskoj uniji za pregovaracko poglavlje 24 — Pravda, Sloboda i Bezbjednost.
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Parlement européen et du Conseil du 20 octobre 2010 relative au droit a I'in-
terprétation et a la traduction dans le cadre des procédures pénales.

Au Monténégro, il n’existe pas, a ce jour, d’association professionnelle
des traducteurs/interpretes judiciaires ni de code de conduite ou de code de
bonne pratique relatif a leur activité. C'est pourquoi 'EULITA, Association
europénne des traducteurs et interpretes juridiques n'a pas d’interlocuteur au
niveau national.

Nous pourrions conclure que le cadre normatif national régissant le droit
a linterprétation judiciaire est plutot satisfaisant et conforme aux normes
internationales. Nous allons essayer par la suite d’identifier les problemes
majeurs de sa mise en oeuvre sur le terrain.

4.2. Manque de distinction claire entre la traduction et Uinterprétation

La premiere observation importante, basée aussi bien sur I'analyse des textes
normatifs concernés que sur notre propre expérience de traductrice/inter-
prete et 'échange avec les collegues est quil n'y a pas de distinction claire
entre la traduction et I'interprétation. Ces deux activités sont souvent confon-
dues par le public, mais il est d'une grande importance que les structures
administratives et surtout le législateur en fassent la différence. Ce probleme
ne concerne pas exclusivement la traduction et l'interprétation judiciaire : il
est confronté par tous nos collegues, mais ayant en vue la responsabilité et
les limites législatives de l'interprétation judiciaire, ses conséquences sont les
plus graves dans le domaine judiciaire.

Cela s’explique, d'une part, par un manque d’activité d’information effec-
tuée par les traducteurs/interpretes et dirigée aussi bien au public quaux
clients (Iinexistence d’une association professionnelle représentative) et
d’autre part, par un piege terminologique de la langue monténégrine. En
effet, dans la langue monténégrine, le terme interprétation est habituelle-
ment traduit comme usmeno prevodenje (littéralement « traduction orale »)
et le terme « traduction » comme pismeno prevodenje (littéralement « traduc-
tion écrite »). Cependant, un traducteur et un interpréte sont tous les deux
habituellement désignés par le terme prevodilac (traducteur), trés rarement
accompagné d’adjectifs « écrit » et « oral » qui permettraient de distinguer
le traducteur de l'interprete. Il est a noter que la langue monténégrine dis-
pose des termes tumac et tumacenje qui correspondent précisement aux termes
« interpréte » et « interprétation », mais leur utilisation est bien plus res-
treinte. Ces deux termes sont présents dans les textes législatifs que nous
avons cités ainsi que dans le Reglement adopté par le Ministere de la Jus-
tice du Monténégro. Cependant, cette pratique ne regle pas le probleme : le
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législateur utilise le terme tumac pour désigner aussi bien les traducteurs que
les interpretes !

Le manque de distinction terminologique et par conséquent de distinc-
tion entre les deux notions par le public général ne devrait pas étre transposé
dans les textes législatifs ou dans l'activité judiciaire. Dans la description du
profil de l'interprete, nous avons démontré que l'activité de l'interprétation
demandait des compétences spécifiques et que le manque de ces compétences
pourrait avoir un impact important sur la qualité de la prestation.

Le titre du Reglement sur les traducteurs/intepretes contient le mot tumac
pour désigner les deux termes. Ce texte précise méme le modele du timbre
qu'un traducteur judiciaire doit poser sur les documents traduits en utilisant
le terme tumac (interprete) pour le « traducteur ».

Nous trouvons que ce manque de précision, voire la confusion entre les
deux termes de la langue monténégrine entraine de nombreux malentendus
qui ont pour conséquence d’autres problemes pesant sur la qualité du recru-
tement et des prestations des interpretes.

4.3. Lacunes des criteres de sélection

Nous avons analysé les criteres de sélection des interpretes judiciaires définis
par le Reglement des traducteurs/interpretes judiciaires (ci-apres : le Regle-
ment). Pour pouvoir se présenter au test des connaissances juridiques, les can-
didats doivent étre citoyens monténégrins, avoir une formation universitaire
du niveau maitrise (BAC+4) et le casier judiciaire vierge, présenter une attes-
tation sur I'état de santé et présenter des preuves de 'expérience de cinq ans
acquise suite au diplome universitaire. La derniére condition est peu claire,
parce qu’elle ne définit pas quelles expériences sont considérées comme rele-
vantes pour la traduction/interprétation judiciaire. En conséquence, il s’agit
d’'une condition purement formelle consistant dans la vérification de I'écoule-
ment de cinq ans depuis la date de I'obtention du diplome universitaire. Les
candidats doivent également « maitriser totalement la langue source ou la
langue cible aussi bien pour le discours oralisé que pour le texte écrit ».” Cette
citation est 'unique endroit dans le texte du Reglement ot I'on fait une diffé-
rence claire et nette entre I'interprétation et la traduction et ot I'on souligne
l'importance du méme niveau de connaissance des deux langues. Nous pou-
vons conclure que ces criteres prennent en compte les compétences linguis-
tiques que nous avons identifiées comme communes aux traducteurs et aux

5. “da potpuno vlada jezikom sa kojeg ili na koga prevodi govor ili pisani tekst”, ¢lan 2
Pravilnika o stalnim sudskim tumacima (Sluzbeni list Crne Gore broj 80/08)
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interpretes, sachant que les connaissances juridiques devraient faire 'objet
de I'épreuve prévue par le Reglement. Nous avons comparé le Reglement des
traducteurs/interpretes judiciaires du Monténégro avec les textes similaires
des autres pays des Balkans occidentaux, membres, candidats ou aspirants a
I'adhésion européenne. Sur ce point concret, les textes des reglements croate,
bosniaque, serbe et macédonien sont presque identiques. Lunique diffé-
rence consiste en ce que le reglement croate ne limite pas le recrutement aux
citoyens croates, mais permet également aux citoyens étrangers, notamment
ceux des pays de I'Union européenne, de se porter candidats a la fonction des
traducteurs/interpretes judiciaires.

En ce qui concerne les compétences spécifiques pour les interpretes fai-
sant partie de notre profil idéal (ainsi que celui du Forum) elles ne figurent
pas parmi les criteres de sélection. Le Reglement monténégrin ne mentionne
aucune compétence interculturelle, interpersonnelle ou maitrise de la tech-
nique de l'interprétation comme critere de sélection et il en est de méme pour
les reglements des pays mentionnés. Dans d’autres termes, aucune preuve
de Texpérience d'interprétation proprement dite n'est demandée au préa-
lable, en dépit de son importance pour la qualité de prestation d'un interprete
judiciaire.

4.4. Lacunes dans la forme et le contenu de I'épreuve

Le Reglement indique que les candidats qui ont satisfait aux criteres relatés
dans le sous-chapitre précédent sont soumis a un test de connaissance de la
Constitution et de I'organisation judiciaire.

4.4.1. Vérification insuffisante des connaissances juridiques

Lépreuve concernée devrait correspondre a une vérification des connaissances
juridiques indiquées dans le profil de I'interprete judiciaire, mais elle ne I'est
que partiellement. Tout d’abord, elle fait référence seulement a une partie des
textes législatifs et il est bien connu qu'un traducteur/interprete judiciaire est
souvent conduit a travailler en dehors du contexte de la procédure judiciaire
proprement dite. Or, le test proposé par les autorités monténégrines ne couvre
pas les exigences indiquées par le Forum cités dans 3.1.2. Le test proposé ne
sous-entend aucune vérification de la connaissance des systemes juridiques
des pays voisins dont les langues sont similaires, voire linguistiquement iden-
tiques au monténégrin (la Bosnie-Herzégovine, la Croatie, la Serbie). Finale-
ment le test des connaissances juridiques est partiel parce qu'il ne permet pas
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de vérifier la connaissance des systemes juridiques des pays de la langue B de
l'interprete.

4.4.2. Absence de I'épreuve linguistique

Qui plus est, le test que les candidats pour les traducteurs/interpretes judi-
ciaires doivent réussir ne contient aucune vérification des compétences lan-
gagieres. Cela se reflete dans la composition du jury de trois membres, désigné
par le ministre de la Justice : le Reglement ne définit pas que les membres du
jury doivent étre des traducteurs/interpretes judiciaires ou des universitaires
qualifiées. Dans les compositions des jurys équivalents en Macédoine et en
Bosnie-Herzégovine, la présence des professeurs universitaires des langues
étrangeres concernées est obligatoire. La conclusion qui s'impose est que les
seules preuves de compétences langagieres demandés sont le diplome univer-
sitaire et l'attestation sur les cinq ans écoulées depuis son obtention.

4.4.3. Absence de I'épreuve écrite

Le test des connaissances juridiques est exclusivement oral et en langue
monténégrine. Le manque de l'examen écrit, essentiel pour les traducteurs,
mais important également pour les interpretes qui sont censés traduire a vue,
compte parmi les plus grands défauts de 'épreuve organisée au Monténégro.
A titre d’exemple, le reglement macédonien et le décret bosniaque relatifs aux
traducteurs/interpretes judiciaires prévoient une épreuve écrite qui précede
a 'épreuve orale et qui consiste dans la traduction des différents documents
juridiques et administratifs.

4.5. Manque de formation professionnelle et de controle de qualité
4.5.1. Formation professionnelle

Les textes normatifs monténégrins ne prévoient pas de formation profession-
nelle destinée aux traducteurs/interpretes judiciaires, que ce soit la formation
initiale, précédant a la désignation ou la formation continue permettant le
suivi des modifications législatives fréquentes dans la période de la prépara-
tion a 'adhésion européenne. Le reglement croate est le seul des cinq textes
similaires examinés qui prévoit une formation professionnelle de deux mois
maximum organisée par les associations professionnelles et agréée par le
ministere de la Justice (article 4 du Reglement croate).
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4.5.2. Durée du mandat, controle de qualité

La durée du mandat des traducteurs/interpretes judiciaires n’est pas limitée ce
qui réduit en grande partie la possibilité du controle de qualité des prestations.

Le reglement croate stipule que les traducteurs/interpretes judiciaires
sont nommeées pour une durée de quatre ans et qu'ils peuvent renouveler la
candidature apres I'écoulement de cette période (articles 10 et 12 du Regle-
ment croate). Le décret bosniaque limite également la période de désignation
a quatre ans (article 10 du Décret bosniaque).

Le controle de qualité est mentionné dans le cadre du Reglement parmi
les criteres de révocation du traducteur/interprete judiciaire : en dehors de
criteres concernant sa moralité, respect de la législation ou état de santé,
une des raisons de la révocation peut étre une prestation incorrecte ou peu
professionnelle.

En conclusion de cette tentative de faire un état des lieux, nous tenons
a souligner que, si nous avons tenté d’étre critiques et objectifs, c’était dans
l'objectif d’attirer attention du public professionnel au fort besoin d’action
dans le domaine des modifications de la position et du statut professionnel
des interpretes judiciaires dans de nombreux aspects. Bien évidemment, leur
position est loin d’étre idéale dans la grande majorité des pays membres de
I'UE et dans ce sens nous citerons encore le constat du Forum :

Une récente enquéte sur l'interprétation judiciaire au sein I'UE conclut que

la majorité des Etats membres ne dispose pas encore des capacités et struc-

tures suffisantes dans ce domaine. Certes, certains efforts se dessinent au

sein de I'UE pour pallier cette situation regrettable, mais leur cohérence, leur
niveau de qualité et leur nombre laissent encore a désirer. Si certains Etats
membres se sont déja inspirés d’excellentes pratiques existantes, les résultats

de 1’€ané[€ montrent que d’autres demeurent mal préparés face aux inévi-

tables barrieres et deéfis linguistiques risquant d’affecter le bon fonctionne-

ment de leur systeme judiciaire. A titre d’exemple, ils ne disposent pas d’'un
nombre suffisant d’'interpretes juridiques dament formés, ceux-ci respectant

des normes de qualité, souvent vagues, pour tant est quelles existent. Dans

nombre de ces Etats, on ne trouve ni code de déontologie obligatoire, ni

registre national fiable, ni guides interdisciplinaires de bonnes pratiques au
sein des services judiciaires, ni politique cohérente, ni bien str aucune ligne

budgétaire pour les financements afférents. (2009: 7)

5. Solutions proposées

Notre analyse de la situation normative et réelle de l'interprétation judiciaire
au Monténégro nous a conduit a constater un grand besoin des modifica-
tions normatives dans le sens terminologique, des criteres de sélection, de
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la forme et du contenu de I'épreuve ainsi que la formation d’une association
professionnelle, I'introduction des formations obligatoires et d'un systeme de
controle de la qualité. Ceci dit, nous sommes bien conscients des contraintes
budgétaires nationales a 'heure actuelle, mais également des besoins du meil-
leur fonctionnement du systeme judiciaire national en vue de la future adhé-
sion européenne.

5.1. Modification des textes normatifs
5.1.1. La distinction terminologique

Comme nous avons constaté dans le chapitre précédent, le cadre normatif
national régissant le droit a 'interprétation judiciaire est satisfaisant au vu du
respect des normes internationales et européennes. Il serait souhaitable que
la distinction terminologique entre la traduction et I'interprétation judiciaire
soit nettement expliquée dans les textes législatifs régissant ce droit. A ce titre,
et conformément a nos explications relatives a cette question, nous proposons
que l'interprétation soit désignée par le terme tumacenje et 'interprete par le
terme tumac par opposition aux termes prevodenje pour la traduction et prevo-
dilac pour le traducteur/traductrice.

5.1.2. Les criteres de sélection

Nous avons déja identifié quelques lacunes dans les criteres de sélection défi-
nis par le Réglement monténégrin ce qui nous permet de proposer des solu-
tions plus adaptées au recrutement des interpretes judiciaires de qualité. A
supposer que la clarification terminologique et par conséquent conceptuelle
entre la traduction et l'interprétation soit introduite dans les lois qui repré-
sentent la base du Reglement, nous proposerions quelques modifications des
criteres existants.

Il serait envisageable de garder un certain nombre de criteres communs, a
savoir les preuves de probité morale, le niveau de formation obligatoire, ainsi
que des criteres relatifs aux compétences linguistiques. Dans ce sens, nous
proposerons des précisions concernant le contenu des documents acceptables
comme preuves d’expérience préalable et la durée obligatoire de cette expé-
rience respectivement en nombre de jours de I'interprétation et de pages/feuil-
lets traduits.

Seraient acceptées comme preuves d'expériences les attestations des
employeurs indiquant le nombre de jours de I'interprétation, le titre et la date
des évenements en question ainsi que le nombre de pages et le titre/le sujet
du document traduit.
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En méme temps, toute preuve de formation professionnelle au niveau
national et international relative aux techniques de l'interprétation sera éga-
lement bienvenue et évaluée positivement. De plus, 'absence des preuves
d’expérience dans le domaine l'interprétation pourrait étre compensée par
les attestations de formations aux différentes techniques de l'interprétation
(consécutive, simultanée, traduction a vue, etc.) par les établissements agréés.

5.1.3. Modifications de la forme et du contenu de I'épreuve

Nous soutenons I'idée que les candidats passent un test de connaissances judi-
ciaires apres le tri des dossiers de candidature présentés. Cependant, comme
nous l'avons constaté, I'épreuve prévue par le Réglement en vigueur ne per-
met pas de vérifier les compétences nécessaires pour la traduction/interpréta-
tion judiciaire de qualité. Or, 'épreuve orale doit étre précédée dune épreuve
écrite qui permettrait de vérifier les capacités de traduction des documents
judiciaires depuis et vers la langue monténégrine et elle serait éliminatoire, a
I'image de I'épreuve prévue par le ministere de la Justice macédonien.

Lépreuve devrait également étre complétée d'une vérification de la
connaissance du ou des systemes juridiques des pays out la langue B est langue
officielle. Cette vérification peut étre organisée en forme écrite ou orale.

Les modifications proposées ne pourraient pas s'appliquer sans la modi-
fication de la composition du jury désigné par le ministere de la Justice : en
dehors des représentants des administrations judiciaire et exécutive, le jury
doit étre complété par les traducteurs/interpretes professionnels et des uni-
versitaires qui enseignent les langues étrangeres concernés, de préférence
connaisseurs de la terminologie juridique.®

5.2. Organisation des formations

Nous avons évoqué dans 4.5.1 que le Reglement ne prévoyait pas des forma-
tions obligatoires ou facultatives destinées aux interpretes judiciaires. Ayant
en vue I'importance fondamentale de la formation adéquate pour la qualité de
l'interprétation, nous proposerions l'introduction aussi bien des formations
initiales que des formations continues pour les interpretes judiciaires. Ces
formations devraient étre mentionnées dans la réglementation, soit comme

6. Nous sommes parfaitement conscients que le Monténégro, du fait de sa taille et du
nombre d’habitants, ne peut disposer des interpretes professionnelles pour toutes les
langues, mais il est évident que cela est facile 4 organiser pour les langues les plus uti-
lisées et, par conséquent, les plus demandées dans le cadre de 'adhésion européenne, a
savoir I'anglais, le francais et I'allemand.
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obligation, soit comme recommandation et organisées en commun par le
ministere de la Justice, les pouvoirs judiciaires, les établissements de I'éduca-
tion supérieure et les représentants des interpretes professionnels.

La formation initiale comporterait une partie théorique qui permettrait
aux futurs candidats de comprendre le systeme juridique national et d'une
partie pratique — I'entrainement aux techniques de l'interprétation (consé-
cutive, simultanée, chuchotage, traduction a vue) sur des sujets juridiques.
Cette formation précéderait le concours et I'épreuve des traducteurs/inter-
pretes judiciaires et servirait de soutien a leur préparation.

Dans le cadre de la programmation de la formation initiale des interpretes
judiciaires, le Diplome d'université « Traducteur — Interprete judiciaire » pro-
posé par 'Ecole supérieure d’interprétes et de traducteurs (ESIT) de Paris
pourrait représenter un excellent exemple a suivre.

Nous considérons également que les traducteurs/interpretes judiciaires
ont besoin des formations continues qui leur permettraient de mettre a jour
leur connaissances juridiques. Cela est d’autant plus important que le Mon-
ténégro est en train de négocier son adhésion a I'Union européenne ce qui
entraine une intensification des réformes et la modification fréquente de textes
législatifs. Cette formation serait conduite par des représentants des admi-
nistrations judiciaires ou du ministere de tutelle et appuyé par une associa-
tion professionnelle des interpretes. Les interpretes judiciaires ont également
besoin des formations et échanges relatives a la pratique professionnelle, mais
cela rejoint les besoins des interpretes de conférence et pourrait faire partie
des activités de leurs associations, syndicats, organisations professionnelles.

Nous avons identifié plusieurs problemes qui concernent l'interprétation
judiciaire au Monténégro et qui proviennent des malentendus terminolo-
giques ou des lacunes de la réglementation en vigueur. Convaincus qu'une
grande majorité de ces problemes pourraient étre résolus par I'information et
la formation adéquate du personnel judiciaire et juridique au sens large, nous
proposerons l'organisation des sessions de formations d’'une journée organi-
sées par les interpretes professionnelles et leurs associations et destiné au
ministere public et aux juridictions locales et nationales. Ces sessions com-
porteraient les informations sur le travail des traducteurs/interpretes judi-
ciaires, leurs compétences obligatoires, leur code de conduite et les modali-
tés d’engagement. Elles auront pour objectif de faciliter la communication et
d’élargir les connaissances des administrations judiciaires et des magistrats
sur le sujet. Les sessions identiques pourront étre organisées a destination
de la Chambre des notaires, I'Ordre des avocats, administrations locales et
d’autres organisations professionnelles ou structures intéressées.

MonTI 7 (2015: 141-162). ISSN 1889-4178



158 Andjelic, Jasmina Tatar

En vue de réglementer les différentes formations proposées, il serait sou-
haitable qu’elles fassent 'objet d’'une accréditation par des autorités officielles
(Centre pour la formation professionnelle au sein du Ministere de 'Educa-
tion) et d’établir des échanges avec la Direction Générale Interprétation de la
Commission européenne. A ce titre, les recommandations du Forum appuient
et completent nos propositions :

Le forum de réflexion recommande aux Ftats membres de proposer une for-

mation appropriée préparant a l'interprétation juridique, tant aux nouveaux

interpretes qu'aux interpretes déja en exercice.

Cette formation déboucherait sur une certification professionnelle reconnue

sur tout le territoire national et devrait étre accréditée par une autorité offi-

cielle reconnue.

Les formations proposées devraient étre équivalentes dans toute 'UE, ce qui

permettrait la définition d'un seul label de qualité pour les organismes de

formation ainsi que des échanges de formateurs, de matériels didactiques et

de meilleures pratiques et la création d’un registre officiel compatible entre

Etats membres.

La DG Interprétation pourrait contribuer tres utilement a 'amélioration de

la qualité des interpretes juridiques grace a son expertise en matiere d’inter-

prétation, de formation de formateurs et de création de réseaux. (2009: 14)

5.3. Introduction d’un systeme du controle de qualité

Le Reglement monténégrin ne prévoit pas un systeme de controle de qua-
lité pour les prestations de la traduction ou de l'interprétation judiciaire. La
désignation des interpretes n’étant pas limitée dans le temps, il est assez diffi-
cile d’organiser des controles périodiques. De plus, I'inexistence d'un code de
conduite ou de bonne pratique rend impossible une procédure disciplinaire
qui pourrait examiner la conduite de l'interprete en situation de transgres-
sion professionnelle présumée. Dans ce sens, la future adoption d'un Code de
conduite conforme au Code d’éthique professionnelle de 'EULITA par une
structure professionnelle équivalente serait plus que bienvenue.

En ce qui concerne la controle de qualité proprement dit, nous propose-
rions aux autorités compétentes d'introduire un systeme de désignation des
traducteurs/interpretes judicaires a temps déterminée suivi d'un systeme de
candidature renouvelées : a I'image de leur collegues croates, les traducteurs/
interpretes pourraient, dans ce cas, renouveler leurs mandats a condition de
pouvoir prouver la qualité de leurs prestations. Elle pourrait, a titre d’exemple,
découler d'un systeme de notation par les administrations judicaires et autres
clients compétents.
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5.4. Association professionnelle

Avant de conclure notre réflexion sur les possibilités d’améliorer les condi-
tions de recrutement et la qualité des prestations des interpretes judiciaires,
nous tenons a souligner 'importance de la création d’'une association profes-
sionnelle et cela pour plusieurs raisons. Cette association permettra aux tra-
ducteurs et aux interpretes d’échanger les informations, elle représentera leurs
intéréts, assistera 'organisation des formations nécessaires a ses membres, a
leurs interlocuteurs et clients, contribuera a la sensibilisation du large public
sur I'importance du travail de ses membres, adoptera un code de conduite et
pourra adhérer a PEULITA pour établir les coopérations et les échanges au
niveau européen.

6. Conclusion

Le présent article a pour objectif d’analyser la position actuelle de l'interpréta-
tion judiciaire au Monténégro du point de vue législatif et pratique, dans I'op-
tique de 'adhésion européenne du pays. Nous avons identifié un besoin crois-
sant des prestations de qualité dans le domaine de I'interprétation judiciaire au
fur et a mesure que le pays s'approche a I'Union européenne et avance dans le
processus des négociations. Suite a la présentation d'un profil idéal de l'inter-
prete judiciaire a ’heure actuelle qui nous a servi de repere, nous avons pro-
cédé a un diagnostic de la situation nationale, en nous appuyant sur des textes
législatifs en vigueur et le Reglement sur les traducteurs/interpretes judiciaires
permanents. Nous avons pu constater que la législation monténégrine est géné-
ralement conforme a la Directive 2010/64/UE du Parlement européen et du
Conseil du 20 octobre 2010 relative au droit a I'interprétation et a la traduction
dans le cadre des procédures pénales, mais que les textes que nous avons pu
analyser ne font pas une différence claire entre l'activité de traduction et celle
d’interprétation ce qui entrainait de nombreuses lacunes dans les modalités
concretes du recrutement, de vérification des compétences, de la formation, et
du controle de qualité des prestations. En d’autres termes, non seulement les
distinctions terminologiques doivent étre introduites dans les textes concer-
nés, mais le Reglement national qui détermine les criteres du recrutement et
les modalités de I'épreuve devrait subir des modifications importantes. C'est
pourquoi nous avons tenté de proposer quelques solutions portant notamment
sur la précision des criteres de sélection des interpretes, la forme et le contenu
de I'épreuve, la nécessité d’organiser les formations adaptées et d’établir un
systeme fiable du controle de qualité. Pour vérifier le caractere objectif de nos
observations, nous avons également étudié les reglements et les textes simi-
laires qui régissent les conditions du recrutement des interpretes judiciaires
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dans les pays des Balkans occidentaux, a savoir la Bosnie-Herzégovine, la
Croatie, la Macédoine et la Serbie. En méme temps, la création d'une asso-
ciation nationale professionnelle des traducteurs et des interpretes judiciaires
interlocutrice des autorités judiciaires et administratives permettrait aux colle-
gues de mieux présenter leurs besoins et d’exercer leur fonction dans un cadre
mieux reglementé et plus concurrent et favorable a la qualité, dans l'intérét de
nos citoyens et dans le respect des droits fondamentaux.
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et régionaux. Elle est interprete/traductrice judiciaire pour le francais, traduc-
trice du « Le Courrier des Balkans » et interprete de conférence accréditée
aupres des institutions européennes pour les langues francaise et italienne.
Ses recherches portent sur la syntaxe, la linguistique contrastive, théorie de la
traduction et de I'interprétation ainsi que la linguistique diachronique.
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Abstract

Reports about judicial misunderstandings of the interpreting process are common
(Berk-Seligson 2008; Morris 2010; Hale 2011a). The misconception that interpreters
just translate’ from one language to another by swapping individual words from lan-
guage A to language B in a mechanical, uncomplicated way, is still prevalent among
some legal professionals. Research into court interpreting, however, has highlighted
the complexities involved in attempting to achieve a pragmatically accurate rendition
in conditions that are usually less than adequate (Hale 2004; Mikkelson 2008; Hale &
Stern 2011). In order for court interpreting to be successful, all parties must be aware
of its challenges and share the responsibility for effective communication (Ozolins
& Hale 2009). This chapter will describe the contents and structure of a workshop
designed and delivered by the author to Australian magistrates, judges and tribunal
members on how to work effectively with interpreters, for over ten years. It will fur-
ther discuss the positive concrete outcomes achieved through the raising of awareness
among the judiciary about the importance of interpreters in the legal system.

Resumen

Varios autores han escrito sobre la falta de entendimiento del personal judicial en
cuanto al proceso de la interpretacion en diferentes paises del mundo (Berk-Seligson
2008; Morris 2010; Hale 2011a). El concepto erréneo de que los intérpretes ‘solo
traducen’ de un idioma a otro mediante el canje de palabras individuales de la lengua
A ala lengua B de una manera mecanica y sin complicaciones atn prevalece entre
algunos. La investigacion sobre la interpretacion judicial, sin embargo, ha puesto de
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relieve las complejidades que se manifiestan al tratar de lograr que una interpretacion
sea pragmaticamente fiel al original, en condiciones laborales que, por lo general,
dejan mucho que desear (Hale 2004; Mikkelson 2008; Hale & Stern 2011). A fin de
lograr una comunicacion eficaz por medio del intérprete, todas las partes deben ser
conscientes de los retos que esto supone y han de aceptar la asuncion de parte de la
responsabilidad que dicha interaccion implica (Ozolins & Hale 2009). Este capitulo
describira el contenido y la estructura de un taller disenado e impartido por la autora
durante mas de diez afos a jueces, magistrados y demads personal judicial de Australia
sobre como trabajar con intérpretes de un modo eficaz. Se discutiran, ademads, los
resultados positivos logrados a través de la toma de conciencia en el poder judicial de
la importancia de los intérpretes en el sistema juridico.

Keywords: Working with interpreters. Judges. Magistrates. Tribunal members. Rai-
sing awareness of interpreting issues.

Palabras clave: Trabajo con intérpretes. Jueces. Magistrados. Miembros del tribunal.
Toma de conciencia del papel de la interpretacion.
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1. Introduction

Reports about judicial misunderstandings of the interpreting process are com-
mon (Morris 2010; Berk-Seligson 2008; Hale 2011a). The misconception that
interpreters just translate’ from one language to another by swapping indi-
vidual words from language A to language B in a mechanical, uncomplicated
way, is still prevalent among some legal practitioners. A recent Australian
survey (Hale 2011b) of 148 magistrates, judges and tribunal members on
issues surrounding legal interpreting found mixed levels of understanding
about the interpreting process and the interpreter’s role. While some were
supportive of interpreters and demonstrated a good understanding of their
role, others were adamant that all interpreters do is “...simply translate what
is said literally...” (quote 34 in Hale 2011b: 42). This simplification of the
interpreter’s task has implications for the status of the profession, the levels
of training and types of qualifications required, the working conditions pro-
vided and the remuneration attached to their work. If the work of interpreters
is seen as a ‘simple task’ by those who use their services, stringent training
and certification requirements will not be considered necessary, which will
in turn justity levels of remuneration that are adequate only for unskilled
occupations. Similarly, interpreters will not be treated as equal professionals
nor provided with adequate working conditions to help them perform to the
best of their “skill and ability”, which is what they are required to swear under
oath or affirm to do at the start of every case in Australia. Indeed one of the
prevalent areas of disagreement between the judiciary and interpreters is the
need for any briefing or preparation materials (Hale 2013). Interpreters want
as much information as possible in order to be well prepared to do their job,
while many of the judiciary argue that there is “... generally no need. They
just have to interpret for the person” (quote 24, in Hale 2011b: 30).
Research into court interpreting has highlighted the complexities invol-
ved in attempting to achieve a rendition that is pragmatically accurate from
the source to the target language in conditions that are, for the most part, less
than adequate (Hale 2004; Mikkelson 2008; Hale & Stern 2011). In addition
to the inherent complexities of interpreting in general, court settings present
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special linguistic challenges for interpreters. The archaic use of language, the
ritualistic discourse practices, the strategic use of questions and the signifi-
cance of the discourse practices of the witnesses in establishing their credi-
bility, all impinge on the interpreter’s ability to produce an adequate target
language version of the original. In order for court interpreting to be suc-
cessful, all parties must be aware of these special characteristics and they all
must share some of the responsibility for successful communication (Ozolins
& Hale 2009). Interpreters must be educated on the discourse of the cour-
troom and on the requirements of the setting, and lawyers and the judiciary
must be educated on the intricacies of interpreting and on what interpreters
need in order to fulfill their court appointed role. This paper will describe the
contents and structure of a presentation the author has designed and delive-
red to Australian magistrates, judges and tribunal members on how to work
effectively with interpreters, for over ten years. The paper will also discuss the
positive concrete outcomes achieved through the raising of awareness among
the judiciary about the importance of interpreters in the legal system.

2. Approaching the Bench

The misconception held by legal professionals about the interpreting pro-
cess is understandable given they are not linguists or language professionals.
Depending on the geographical area or the particular jurisdiction, legal pro-
fessionals will have varying degrees of contact with interpreters in their every-
day work. To some, interpreted cases may be a very rare occurrence; to others
they may be more frequent. For this reason, many will see interpreting issues
as peripheral to their work, and will not go out of their way to learn more
about it. While interpreters, especially trained ones, see the value of acquiring
knowledge about the goals and requirements of those other professionals with
whom they work because they understand that adequate background knowl-
edge will help improve their interpreting performance, other professionals
who at times need to use interpreting services, may not be aware that their
own ability to perform their duties will be affected by the quality of the inter-
pretation. Quality of interpretation depends on a number of factors, which
include the performance of all participants. Interpreting scholars and prac-
titioners therefore need to reach out to other professions to raise awareness
about the importance of mutual understanding about each other’s needs, but
also about the nature of interpreting and how all speakers and participants in
an interpreted event can significantly affect the quality of the interpretation.
Legal professionals cannot be expected to attend interpreters’ conferences or
to read their journals, albeit some do. Therefore, interpreting scholars need to
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write articles for legal professionals and publish in the journals, newsletters
or magazines they are likely to read. In this descriptive paper I' will share
my experience in teaching magistrates, judges and tribunal members on how
to work with interpreters. Due to the descriptive nature of the paper, I have
decided to write it in the first person. The same presentation can be adapted
for lawyers. The aim of this paper is to provide a framework that others can
use to present similar workshops to legal practitioners in their own countries
or regions. Indeed, the same presentation has already been adapted and pre-
sented to medical students (see Friedman-Rhodes & Hale 2010), as part of a
small-scale study which indicated concrete positive outcomes.

My first approach was the publication of the article “The complexities of
the bilingual courtroom” (Hale 2001) in The Law Society Journal, which is
the journal of the lawyers’ professional association. Very soon after the article
was published I received a telephone call from the Law Society asking me to
do a presentation for their members. As a result of that presentation, 1 was
subsequently recommended to other organisations to give the same presen-
tation to different legal audiences. This led to regular annual workshops for
different organisations, including the Bar Association, the National Judicial
College of Australia, the Australasian Institute of Judicial Administration, the
different state Judicial Commissions, and the different tribunals (e.g. Refu-
gee and Migration Review Tribunal, Compensation Commission of NSW).
The audiences range from twenty to fifty participants. In addition to these, I
have also approached the law schools of the two universities in which I have
worked and have given similar presentations to Law students. However, the
majority of the workshops since 2001 have been addressed to new magistrates
and judges. The awareness raised by the workshops has also contributed to
interpreter issues being included in subsequent legal practitioners’ conferen-
ces, which usually dedicate at least one session to cross linguistic and cross
cultural communication issues.

3. Workshop structure

Legal audiences are often skeptical about the usefulness of a session on inter-
preting issues. This was made manifest in a number of comments in the work-
shop evaluations such as:

1. The author has over twenty years’ experience as an interpreter and educator of inter-
preters. She has conducted research into interpreting quality and interpreting pedagogy.
There are no published resources in Australia for teaching legal professionals on how to
work with interpreters.
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“I learnt a great deal I didn’t know that I didn’t know until this session”
“A real eye-opener”
“I was happily surprised”

It is crucial that the workshop be pitched at the correct level to maintain
the interest of a very demanding audience. A number of the participants
expressed to me that previous presentations on interpreter issues delivered by
other people had been very basic, dealing only with the mechanical protocols
of how to work with an interpreter, and that they had not gained much from
them. Teaching very basic content to a very sophisticated audience will only
reinforce the misconception that interpreting is a simple task, which only
requires simple instructions.

My workshop has a ninety-minute duration and it is divided into five
sections. The first section aims to establish the audience’s expectations of
interpreters and to elicit their experiences with interpreters in the past. In
the second section I present an excerpt from a hearing where a magistrate
instructs an interpreter, and I ask the audience to give their evaluation of the
magistrate’s instructions. The third section discusses the language hierarchy
(from the word to the discourse) (see Hale 2007) and highlights linguistic
and cultural differences across languages. The fourth section discusses the
meaning of accuracy of interpreting in legal settings and the fifth section
explains the interpreting process and highlights the complexities of inter-
preting accurately in light of what they heard in the previous four sections,
and provides practical guidance on how to work effectively with interpreters.
Depending on the dynamics of the group, I sometimes add a role-play and a
video presentation. I will explain each of these sections in detail below.

3.1. Workshop section 1: Introduction

The introduction to the workshop is crucial. It is important to engage the
audience from the very beginning. For this reason, I start by asking them
two questions: 1. What do you expect of interpreters? and 2. How have those
expectations been met in your experience? The answers I usually receive to
the first question are: to translate everything literally, to translate everything
word for word, to be accurate, to just translate and not add or give opin-
ions or coach the witness, to be ethical and professional. There are at times
participants in the audience who have read about interpreting issues, have
attended previous workshops or are bilingual themselves, who will give more
nuanced answers, or who will speak of cross cultural issues and the need to go
beyond the literal. However, for the most part, I elicit the expected response,
which feeds into the rest of my presentation. In response to question 2, the
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participants say that they have experienced a wide range of different levels
of professionalism and competence in interpreters with whom they have
worked. After acknowledging their answers and writing the main ones on
the board, I tell them that we will discuss these expectations and why they
are sometimes met and sometimes not met, throughout the workshop. I then
present them with the following statement and ask them to tell me what they
think it means:

(1) “By God went-I to house brother-me and hit-I sister-me telephone”? (Hale
2007)

The types of answers I receive include different variations of the concept: “My
God! I went to my brother’s house and hit my sister with the telephone”. After
receiving a few suggestions, I tell them to remember the phrase because we
will come back to it later to discuss it after I have given them further informa-
tion. This intrigues them and maintains their interest.

3.2. Workshop section 2: Evaluation of a quote from a magistrate

At this point I put up on the screen the excerpt that appears below, which is a
quote from a magistrate presiding over a Local Court hearing:
(2) “Just translate what I'm saying to the defendant. You can sit down for a
moment, just tell him what I'm saying. I'm now giving reasons for the deci-
sion I'm about to come to. The defendant was initially charged with know-
ingly contravening a prohibition or a restriction specified in an Apprehended
Domestic Violence Order... Did he understand all that”

After reading the statement aloud, I open the floor for comments from the
audience, leading the discussion to cover the points below. Most participants
state that they would not instruct the interpreter in this way for the following
reasons: it is unclear when the magistrate stops addressing the interpreter and
starts addressing the defendant, it is too long and it is too technical. I then
highlight the first directive “Just translate” and ask them to tell me what this
implies. Some comment that it means, “translate and do nothing else”, but
some identify the connotation of the word “just” as implying that it is a simple
task. Some object to the magistrate telling the interpreter what to do, when
the interpreter should already know what their role is. I then explain the dif-
ference between translating and interpreting. This distinction comes to many
of them as a surprise, as they are accustomed to using the term “interpret”

2. Tacknowledge Stuart Campbell for providing the literal translation of the original phrase
in Arabic.
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as something that only lawyers can do. When it is explained to them that it
is the technical term for oral translation, they feel much more comfortable
with the term. The phrase “just tell him what 'm saying” elicits the same
responses as the first phrase. We then discuss the basic interpreting protocol
of using the direct approach by speaking in the first and second grammati-
cal persons rather than in indirect speech using the third person. The final
discussion on this excerpt surrounds the question to the interpreter about
whether the defendant understood everything, highlighting that it is impossi-
ble for the interpreter to know whether someone else understood something
or not. This in turn leads to a discussion of how to ensure intelligibility and
what strategies to use, such as asking the question directly to the defendant,
asking checking question or requesting the defendant to tell the court what s/
he understood in their own words.

3.3. Workshop section 3: The hierarchy of language

Following what is generally a very lively discussion, I move on to linguistic
theory, after which I reveal the meaning of the odd statement I showed them
in the introduction (see example 1 above). At this point I present them with
a slide entitled “The hierarchy of language” which contains the upside down
pyramid shown in Figure 1:

Figure 1: The hierarchy of language (Hale 2007)

DISCOURSE LEVEL
(Pragmatic meaning, meaning in context, speaker’s intention)
SENTENCE LEVEL
(Semantic meaning, context-free meaning)
‘WORD LEVEL
(Literal meaning)

I explain that language can be divided into three main components — the
word, the sentence and the discourse — where words are put together to form
sentences and sentences are put together to form larger chunks of discourse.
I then ask if anyone has studied a second language, and whether they have
ever had the experience where they understood every word but they still did
not understand what the person meant by it (Cook 1989). This leads to a
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discussion about producing meaning in context, taking into account the inter-
locutors’ background or shared knowledge, relationship to each other and
cultural conventions. This is followed by a discussion of pragmatic speech act
theory (Austin 1962), the cooperative principle (Grice 1975) and cross-cul-
tural pragmatics (Wierzbicka 2003/2009), complemented by many examples.
I then present the following statement and ask them to tell me what it means:

(3) “You son of a bitch!™?

Firstly I ask them to tell me what it means literally, at the word level, to
which I receive answers such as: “you are a male offspring of a female dog”. 1
then ask them to tell me what they would understand by it, beyond its literal
meaning and the answer I receive is “an insult”. I then put the utterance in the
context of two old friends who have not seen each other for a while and when
they meet, one says this to the other. When asked about its meaning in this
context, they all agree that it could in fact be a term of endearment. In other
words, the context can change the meaning to mean the opposite of what they
had expressed earlier. We continue in this manner, discussing a number of
different examples to illustrate the complexity of language, even when we are
dealing with one language in monolingual contexts.

I then explain that different languages differ at all the levels of the lan-
guage hierarchy and present examples of lexical gaps, grammatical differen-
ces across languages, gaps in semantic fields and different ways of producing
speech acts across languages. I also discuss cross-cultural differences, which
can lead to different understandings of utterances. One example presented
here to generate discussion is one I provide in a previous publication (Hale
2007), where a witness states that his wife and he were undecided whether
they should spend a considerable amount of money they won on the lottery
on paying off their mortgage or on their daughter’s fifteenth birthday celebra-
tion. I ask if they consider such a proposition off in any way, to which most
reply in the positive. I then explain the cultural implications of a daughter’s
fifteenth birthday in some Latin American countries, which makes the utte-
rance culturally appropriate. Other examples of cross cultural differences are
presented (see Hale 2014) and we discuss how all of these complexities pre-
sent real challenges for interpreters, using examples from research data (see
Berk-Seligson 1990 and Hale 2004 for examples from authentic data).

3. Note that this is not a very offensive remark in Australia.
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3.4. Workshop section 4: The meaning of accuracy

I start this section with the odd phrase in the introduction and with its accu-
rate pragmatic translation:
(4) “By God went-I to house brother-me and hit-I sister-me telephone”

(Literal translation from Arabic)
“I'm telling you, I went to my brother’s place and phoned my sister”*

I ask them to now surmise why the first version is different from the second
and why they were able to understand every word in the first version but
misunderstood the meaning completely. Generally they can now clearly see
that the original was a literal translation and the last one is a pragmatic trans-
lation. I ask them which one they would expect a good interpreter to produce,
and invariably they all say the second one. However, they question why the
words ‘God’ and ‘hit’ do not appear in the second translation. This leads to a
discussion of the differences between English and Arabic at all the levels of
the language hierarchy. I highlight the morpho-syntactic differences, the lexi-
cal differences, which include the collocation of the verb ‘hit’ with ‘telephone’
similar to the English ‘made’ with ‘a call’ or ‘dialed’ with ‘a number’, all of
which carry metaphorical meanings. The discussion surrounding the use of
the term ‘God’ leads to cross cultural pragmatic differences and what is con-
sidered to be appropriate or inappropriate in different speech events.

This discussion is followed by what constitutes accuracy of interpreting
in a legal setting. By this stage they are convinced that it does not mean a lite-
ral, word-for-word translation as some of them had stated at the beginning of
the workshop. I then present them with the theory I use to train interpreters
about how to aim for accuracy. This is based on dividing each utterance into
a locutionary, an illocutionary and a perlocutionary act (see Hale 2007 for a
full discussion on the application of this theory to interpreting accuracy). The
locutionary act equates to the literal level, as it refers to the words that form
the utterance. The most important of the three is the illocutionary act, which
indicates what the speaker wants to convey with those words. The perlocu-
tionary act is also crucial for interpreters, as it refers to how listeners would
react to the utterance. Although speakers cannot control the perlocutionary
act, they can aim at producing certain reactions in their listeners. Interpreters,
therefore, would undergo a mental analysis of what they hear. The more the
interpreter knows about the speaker and his/her culture, professional needs,

4. T acknowledge Stuart Campbell for providing the pragmatic translation of the original
phrase in Arabic.
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goals of the interaction and subject matter, the better equipped s/he will be to
understand the illocutionary point and force of the utterance. In deciding on
the best way to render such illocutionary act, the interpreter will also consider
his/her own reaction to the utterance, which constitutes the perlocutionary
act. For example, the mental question an interpreter would normally ask him/
herself is “How would this be expressed in the target language to achieve
the reaction it achieved in the source language?” The resultant interpreted
utterance may be very distant in words and structure from the original, but
still be the most accurate rendition. This discussion is the most complex and
controversial. Many examples from authentic interpreted data are shown to
illustrate the different points (see Hale 2004 for examples). At this stage I also
address the fact that interpreting is not an exact science, that interpreters are
subjective human beings and that different interpreters will produce diffe-
rent renditions. I invoke the linguistic actor metaphor, where interpreters,
not unlike actors, act out the parts of the different interlocutors, attempting
to be as faithful as possible to the ‘author’ or the ‘script’ but still maintaining
their individual style.

3.5. Workshop section 5: Practical guidance on working with interpreters
effectively

The aim of this section is to raise the awareness that interpreters do not work
in isolation and that they cannot be held fully responsible for the quality of
the interpretation. The different factors that can affect interpreting quality are
then outlined. These include ‘discourse-internal’ factors and ‘discourse-ex-
ternal’ factors (Hale 2007). Discourse internal factors relate to all the issues 1
have already outlined above and for the most part fall within the interpreter’s
competence or responsibility, except for the discourse behaviours of the other
interlocutors. Here I highlight the other speakers’ responsibility towards
ensuring accurate interpreting by speaking clearly and coherently and avoid-
ing overlapping speech. I then present to them a number of examples of
poorly expressed utterances from research data that interpreters are typically
confronted with. One such example appears below.

(5) “So why if you have been threatened by as you say said terrorists because

of your brother’s election in the council and your car has been broken, why

didn’t you have any fear of persecution before you travelled to Australia?”
(Szldy & Ors vs Minister for Immigration & Anor [2008] FMCA 1684:16)

I show them the above question on the screen, give them time to read it and
take it off the screen. I then ask them to repeat the same question back to me
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verbatim in English. To this date no one has been able to repeat the question
accurately.

Another exercise I conduct involves inviting three volunteers to come to
the front. T provide them with a script in English based on a court transcript
which two of the volunteers read out to each other, acting out the roles of ques-
tioner and answerer. The third volunteer ‘simply’ needs to listen and repeat
everything verbatim in English. As they are attempting this exercise, the rest
of the audience follows the script to assess accuracy. As in the previous exer-
cise, as soon as the utterances become long or complex, the volunteer acting
as monolingual interpreter can no longer follow. These exercises highlight
the unrealistic expectations placed on interpreters, especially by those who
believe that all interpreters need to do is “just translate” everything word for
word. Ways they can help avoid these types of questions from lawyers in their
court are then proposed.

Discourse external factors include the availability of briefing and back-
ground materials, physical working conditions, and remuneration. This sec-
tion emphasizes the fact that the very best interpreter cannot be expected to
perform adequately under poor working conditions and that the best inter-
preters usually do not last in the profession due to the low levels of remune-
ration. Results of research into current working conditions are then presented
and discussed, with a discussion on how judicial officers can help improve
the situation (see Hale 2011b).

The next section deals with practical issues surrounding interpreter edu-
cation and training, availability, accreditation/certification and recruitment,
as well as with basic guidelines on how to work with interpreters. At this
stage I alert them to the one-page set of guidelines I prepared which has been
incorporated in a number of Bench books around Australia (see Appendix 1).

4. Workshop evaluations

The organizers of the programs routinely ask the participants to assess each of
the sessions by providing open comments and some by asking for a rating. A
letter with a sample list of open comments, and some with a numerical result
(ratings of 97.06% and 98.91%)° is then sent to the presenters. The present-
ers have no input into these evaluations. The evaluations for my session are
consistently very positive. Some of the open comments worth noting include:

5. Ratings for the workshops delivered as part of the annual judicial orientation for the
Judicial College of Victoria (in 2013 and 2014)
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“Very relevant to know how the interpreters feel about their treatment by
magistrates”

“Enlightening”

“Very important issues...will definitely take these issues away with me long
term”

“Very worthwhile — topic needs to be heavily exposed”

“I found this a fascinating and useful discussion”

“The BEST session on interpreting I have seen”

“Great session. New-found respect for interpreters. Without it, I suppose I
would have been very thoughtless in this area”

“I will be much kinder to interpreters”

“I learnt a great deal I didn’t know that I didn’t know until this session”
“Terrific insight into problems for interpreters — did not suspect the difficul-
ties they faced”

“Best ‘non-legal’ session”

“Much more interesting and useful than I had expected”

“Excellent, thought provoking, extremely useful”

“I have worked with interpreters many times and almost all of this was news
to me! I wish I had known all this years ago”.°

The only negative comment ever received was that the session was not long
enough, as there was too much to cover and discuss. This in itself further
highlights the interest generated by the presentation.

The evaluations reveal a number of important issues: 1) that misconcep-
tions held by judicial officers can be easily dispelled when a convincing argu-
ment is presented to them; 2) that judicial officers are genuinely concerned
with achieving communication in their courtroom and are willing to help
interpreters perform to their best of their skill and ability; 3) that they can
become allies and can help educate their colleagues; and 4) that raising their
awareness of the difficulties and complexities involved in interpreting leads
to an appreciation of and respect for interpreters.

5. Conclusion

Teaching the judiciary about how to work with interpreters has been not
only very rewarding but also very productive. As a result of the higher level
of awareness achieved through these workshops, the different organisations
that represent magistrates, judges and tribunal members have included ses-
sions on interpreters in their respective annual conferences. Such fora have

6. Comments from evaluations for workshops delivered to the National Judicial College
of Australia, Judicial College of Victoria, NSW Judicial College, and the Annual South
Australian Magistrates Conference.
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contributed to a greater dialogue between judicial officers, practising inter-
preters and interpreter educators and researchers. Another important out-
come has been the participation of bodies such as the Australasian Institute of
Judicial Administration (ATJA) and the different state departments of Justice
as industry partners in research projects about interpreting, with both in-kind
and monetary contributions.” Interpreters have also commented on the differ-
ence these workshops have made on the way some judicial officers who have
received the training treat them (see Hale and Napier, forthcoming). Such
an overwhelming positive response points to the fact that it is possible to
break down barriers and to work together with the legal profession in order to
achieve better outcomes. Nevertheless, it takes much more than raising aware-
ness among the legal profession to ensure quality of interpreting services. The
quality of practising interpreters must be the first priority, which can only be
achieved through adequate pre-service education and training and needs to
be compensated through appropriate levels of remuneration. Only then will
interpreters be able to interpret the evidence truly and faithfully.
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Appendix I

GUIDELINES FOR MAGISTRATES AND JUDGES ON
WORKING WITH INTERPRETERS IN COURT
Professor Sandra Hale
Interpreting & Translation, UNSW

— Ask interpreters to introduce themselves and state their level of
NAATI accreditation and their formal qualifications (e.g. Degree or
TAFE qualification in Interpreting)

— Ask them if they have worked in court before. If not, explain their
role: “To interpret everything faithfully and impartially in the first/
second grammatical person”

— Remember that interpreting faithfully does not mean interpreting
‘literally’ — word-for-word translations normally produce nonsensical
renditions

— Ask them what resources they will be accessing in court (e.g. on-line
glossaries and dictionaries can now be accessed on smart phones and
tablets. Interpreters may need to consult them at different stages of
the hearing or trial)

— Tell the interpreter to feel free to seek clarification when needed, seek
leave to consult a dictionary or to ask for repetitions. (NB: It is a sign
of a good interpreter to take such actions when needed, to ensure
accuracy of interpretation)

— Explain the interpreter’s role to the witness/defendant/accused/jury

— Ask the interpreter when s/he would like to take their breaks — ide-
ally breaks should be provided at least every 45 minutes (Interpreting
requires a very high cognitive load and is mentally very taxing)

— Ensure that the interpreter is comfortable and is provided with a chair,
a jug of water & glass, a table to lean on to take notes and a place to
put their belongings (such as a bag and umbrella)

— Instruct lawyers and witnesses to speak clearly and at a reasonable
pace, and to pause after each complete concept to allow the inter-
preter to interpret (NB. If you cannot remember the question in full
or understand its full meaning, it is very likely the interpreter will not
either)

— If there is anything to be read out, provide the interpreter with a copy
of it so s/he can follow. If it is a difficult text, give him or her time to
read through it first

MonTI 7 (2015: 163-180). ISSN 1889-4178



Approaching the Bench: Teaching Magistrates and Judges how to Work Effectively.. 179

— Stop any overlapping speech or any attempts from lawyers or wit-
nesses to interrupt the interpreter while s/he is interpreting

— Do not assume that the witness will understand legal jargon when
interpreted into their language. Interpreters must interpret accurately,
and cannot simplify the text or explain legal concepts. If there are no
direct equivalents, the interpreter may ask for an explanation which
can then be interpreted

— Interpreters are required to interpret vulgar language, including
expletives

— Interpreters are required to interpret everything for the defendant or
accused, to make them linguistically present. This includes the ques-
tions and answers during evidence, any objections, legal arguments
and other witness testimonies. The consecutive mode will be used
when interpreting questions and answers. The whispering simultane-
ous mode (AKA chuchotage) will be used for all other instances (if the
interpreter is trained in this mode of interpreting)

— If anyone questions the interpreter’s rendition, do not take their crit-
icism at face value. Bilinguals who are not trained interpreters often
overestimate their competence. Compare qualifications and give the
interpreter the opportunity to respond to the criticism

For more information on interpreting issues, refer to: Hale, S. (2011). Inter-
preter policies, practices and protocols in Australian courts and tribunals. A
national survey. Melbourne: AIJA. http://www.aija.org.au/online/Pub%20
n089.pdf
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Abstract

The Tijuana (Mexico) - San Ysidro (San Diego County, CA) international border is
the world’s busiest port of entry. The US Customs and Border Protection Agency hires
over 60,000 employees, 21,000 of whom are agents in the US Border Patrol. Several
steps must be taken to become a border p